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(i) 
APPELLANT'S STATEMENT OF QUESTION PRESENTED 


The question presented is whether a Court may enter an 
order directing the payment of an attorney's fee without any evi- 
dence of an agreement for a fee and where the party is represented 
by counsel merely because the Court believed that the party had 
benefited by reason of the attorney's services to his own client in 


another proceeding. 
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: 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 14,335 


CORNELIUS H. DOHERTY, 
Appellant, 
v. 


DAVID G. BRESS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Cornelius H. Doherty from a judgment 


against him in favor of the appellee, David G. Bress. 


The record will disclose that the appellant is the attorney for 
the Hartford Accident and Indemnity Company, a Corporation, plaintiff 
below, in its action against the United States of America and that he was 
allowed an attorney's fee in accordance with law and that by a later order 
of Court part of the fee was awarded to the appellee, David G. Bress. 
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Jurisdiction was conferred on the District Court by the pro- 
visions of Section 306, Title 11 of the 1950 Edition of the Code of the 
District of Columbia and on this Court by Section 1291, Title 28, 
United States Code. : 


STATEMENT OF THE CASE 


On May 10,1951, the appellant, as the attorney for the Hartford 
Accident and Indemnity Company, a Corporation, filed a complaint for 
wrongful death against the United States of America growing out of the 
death of Theodore M. Riehle, a passenger in an Eastern Airline plane 
that crashed at Washington National Airport on November 1, 1949. The 
defendant filed an answer (J. A. 1-4). 


Because of the numerous cases that were filed growing out of 
this accident, many pre-trial discussions were had and the attorneys 
for the various parties to this litigation, for the purpose of saving the 
time and expense which would be necessitated by separate and multiple 
trials, agreed to be bound by the decision of the Miller cases which were 
set for trial insofar as it concerned the liability of the respective defen- 
dants, and whether the applicable death statutes of Virginia or the Dis- 
trict of Columbia were to govern. The appellee was the attorney of 
record in eighty-five (85) cases in which all the defendants were re- 
ferred to, whereas, the appellant had filed suit against the United States 
only and was not interested in the action as to Eastern or Bridoux 
(J.A. 7-10). 


After a final decision in the Miller cases, the Court, on October 
9, 1957, approved the stipulation of compromise between the Hartford 
Accident and Indemnity Company, a Corporation, and the United States 
of America wherein the sum of $14, 500. 00 was agreed to be paid. This 





sum was payable in the amount of $11, 600. 00 to the plaintiff, Hartford » 
Accident and Indemnity Company, a Corporation, and $2900.00 to the " 
Y 
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| 
appellant which represented a reasonable attorney's fee in accordance 
with 28 U.S.C. 2678. | 


On November 7, 1957, the appellee filed a petition to enforce 
an attorney's lien and asking the Court to set aside that part of its de- 
cree of October 9, 1957, awarding $2900. 00 to the appellant, and that 
the defendant be required to pay to appellee, ona quantum meruit basis, 
an amount equal to the reasonable and fair value of the services result- 
ing in benefit to the plaintiff (J. A. 12-14). 


On November 12, 1957, the appellant filed an answer to the peti- 
tion to enforce a lien in which it was stated that appellant had received 
letters and memoranda advising him of a syndicate that had been formed 
for the purpose of having all claimants join .and to appoint the appellee 
as the trial counsel for which he was to receive 7% of the gross amount 
received by the claimant for his services as chief counsel. The appel- 


lant indicated clearly that he was in no way interested im the syndicate. 


Appellant did agree to the stipulation to withhold any action in his 
case until a final determination of the Miller cases and would be bound 
as to the result insofar as it referred to jurisdiction and liability. The 
appellant, when requested by Sheldon Bernstein, Esquire, of appellee's 
office, did pay $375.00 toward the expenses incurred by the appellee in 
the trial of the Miller cases (J. A. 15-16). : 


At the hearing on the petition on November 26, 1957, the appellee 
filed with the Court a copy of a memorandum and agreement covering his 
agreement with the syndicate (J. A. 4-7). There was no testimony taken 
at the hearing and merely argument on the petition and answer. 

| 


The Court, on January 9, 1958, signed an order setting aside the 
order of October 9, 1957, providing for the payment of $2900. 00 to the 
appellant and substituted an order for the payment of $1015. 00 to the 
appellee and $1885. 00 to the appellant. An appeal was noted from this 
judgment. ! 


STATEMENT OF POINTS 


The Court erred in setting aside the order of October 9, 1957, 
insofar as it referred to the attorney's fee of $2900. 00 allowed appellant 
and directing the payment of a part of this fee to the appellee. 


SUMMARY OF ARGUMENT 


The trial Court was without authority to award any attorney's fee 
to the appellee. The appellee was required to do everything he did by 
reason of his agreement with his clients and there is no consideration 
for the payment of any fee to the appellee. 


ARGUMENT 


The appellant, in representing his client against the United 
States of America, was limited to a fee not in excess of 20% of the re- 
covery or settlement. The appellee represented numerous plaintiffs and 
there was no ceiling on the fee to be charged in the claims against 
Eastern Airlines or Bridoux. The Miller cases were ready for trial 
when the Court stipulation was signed by appellant and those cases would 
have been tried even though appellant did or did not sign the stipulation. 
The words and the intent of the stipulation was to save the Courts the 


time and expense incident to a separate trial in each of the pending cases. 


There was no mention or indication that appellee was to ask for or to re- 
ceive any compensation other than that he might receive from his own 
clients and from his agreement with the syndicate. He also had the ad- 
vantage of having a trial for his clients. 


The appellant contends that the appellee was not entitled to any 
part of the attorney's fee which was awarded to the appellant for the rec- 
ord is silent on any facts «that might sustain the award of such a fee 
to the appellee. There is no consideration for the award of a fee to the 
appellee for he did nothing that he was not required to do by virtue of his 
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professional agreement with his. clients and with the syndicate. His 


agreement was that he would be the chief counsel for the syndicate and 
he was to get a percentage from the syndicate for his services. The 
costs of the work done by the attorneys in his office were to be paid 
from the funds derived from the syndicate (J. A. 6). | The appellee would 
be in a rather difficult position with his clients if he had refused to pro- 
ceed with his cases because the appellant would not agree to give him a 
part of any fee received by him. There wasn't any subterfuge on the part 
of the appellant for he stated in the very beginning that he wanted no part 
of the syndicate. It is true he did pay $375.00 as a part of the costs in- 
cident to the Miller cases for he was aware that if his own case were 
tried there would be certain costs incident to such a trial. 


The appellee had the benefit of all the funds of the syndicate to 
prepare and try his own cases, in addition to receiving 7% of any amount 
received by the claimant in any of the cases which were connected with 
the syndicate (J. A. 6). i 


The Court, in its order allowing the appellee an attorney's fee 
out of appellant's fee, found that the appellee had rendered legal services 
in this cause which have benefited the plaintiff by making available to it 
the aforesaid settlement fund. There is nothing in the record to sustain 
such a finding. The appellee had nothing to do with this case as an at- 
torney. 


The right to an attorney's fee and lien was discussed rather fully 
in the case of Pink, et al v. Farrington, et al, 67 App. D.C. 314, 92 
Fed. (2d) 465, where the Court, in its opinion commencing at page 466 
of the Reporter, said: 


"In the District of Columbia there is no Ly etatute: but 
the rule on the subject has been stated to be that it is an 
indispensable condition to the establishment of an attorney's 
lien on a particular fund--not in possession--that there 
should be a distinct appropriation of the fund by the client, 
or an agreement that the attorney should be paid out of it. 
This rule is now the established law in this jurisdiction. 








6 


* * * ak ok 


‘And in Mellon v. Jones, 60 App. D.C. 269, 51 F. 
(2d) 431, we reviewed most of the cases in this court and 
in the Supreme Court and reached the same result. That 
was a case in which an attorney claimed a lien on a fund 
in the hands of the Treasurer of the United States, and in 
that respect was similar to the instant case. We held 
the fund in the hands of the Treasurer not subjectto a lien 
in behalf of the attorney because the contract failed to 
provide for a lien upon the award or for payment of the 
fee out of the fund recovered. 


* * * * * 


‘The evidence in the case is wholly silent as to any 
agreement touching the compensation of the complainant. 
It is nowhere intimated what he was to recieve, or when 
or how he was to be paid. No established usage is shown. 
The matter seems to have been left to rest upon the prin- 
ciple of quantum meruit, and to be settled by the agree- 
ment of the parties when the business was brought to a 
close. The doctrine of equitable assignments is a com- 
prehensive one, but it is not broad enough to include this 
case. It is indispensable to a lien thus created, that 
there should be a distinct appropriation of the fund by 
the debtor and an agreement that the creditor should be 
paid out of it.'" 

* * * * a 


"In all the cases above in which the claimed lien was 
sustained, the ground on which the decision was placed was 
that the obligation or contract of service definitely limited 
the payment to the fund. Here, as we have seen, there was 
a verbal contract of employment with no fixed fee, with no 
understanding, expressed or implied, that the attorney 
would have a lien on the fund, and,on the contrary, there 
are circumstances Surrounding the employment which 
clearly negative any implication that it was the intention 
of the parties that the attorney should look to the recovery 
for payment of his compensation. It is true that in Thurston 
v. Bullowa, 42 App. D.C.18, on which appellees largely rely, 
we said that an attorney's charging lien might--irrespective 
of agreement--be established against a judgment recovered 
by the attorney; but that statement was unnecessary in the 
decision of the case and is contrary to the rule as it existed 
and still exists in the District of Columbia. We, therefore, 
expressly overrule what was said in that case. It is our 
view that, except under statute (which we do not have in 
this jurisdiction) or where the fund out of which payment 
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of compensation is sought is in court and under the 
control of the judge or chancellor (which is not the 
situation here), the non-possessory lien of an attor- 
ney is a creature of contract; that while it is not 
necessary that there be an outright legal assignment 
of the judgment to the attorney, it is indispensable 
that there exist between the client and his attorney an 
agreement from which the conclusion may reasonably 
be reached that they contracted with the understanding 
that the attorney's charges were to be paid out of the 
judgment recovered. Under these circumstances, we 
think the court below was in error in allowing the lien." 


In the above case the attorney was actually employed in that 
particular case. In the instant case the appellant was the only attorney 
of record and there is nothing to indicate that the appellee was even 


thinking that he should receive a part of the attorney’ Ss fee until the peti- 
tion to enforce the lien was filed. 


i 
In the case of Caine v. Payne, et al, 86 App. D.C. 260, 191 
Fed. (2d) 482, the Court, in its opinion at page 483 of the Reporter, 
| 
stated, with approval, the following statement taken from the case of 


McCormick v. Elsea, 107 Va.472, 59 S.E. 411: 


"*E xcept in rare instances, the power of a court to 
require one party to contribute to the fees of the counsel 

of another party must be confined to cases where the plain- 

tiff, suing in behalf of himself and others of the same class, 

discovers or creates a fund which inures to the common 

benefit of all; but the discretion vested in the court should 

never be exercised in a case where the interests of the 

party whose fund is sought to be charged are’! antagonistic 

to the party for whose benefit the suit is prosecuted!" 

If this were a case where the appellant could’ make his own fee 
agreement with his client, instead of being bound by the statute, would 
the appellee be permitted to deal with the appellant's client relative to 
a fee for his alleged services? There are numerous occasions where 
an action has been stayed in the trial Court awaiting a decision of the 
Court of Appeals on certain points which are material to the decision of 


the pending case. There are numerous occasions where accidents or 
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catastrophes create a number of claims and each claimant is represen- 
ted by a different attorney. Under such circumstances, would the 
attorney who was in Court first be entitled to a part of the fee of another 
attorney having a similar case? If such a condition were permitted to 
exist the attorney who reached the scene first, filed the action first and 
went to trial would be in control of the fee situation of every case grow- 


ing out of the accident. 


The cases cited above would not allow a lien on a fund even to an 
attorney who represented one of the parties. The trial Court in this case 
allowed a fee to the appellee out of a fee which had previously been 
awarded to the appellant and after making a finding that the plaintiff 
benefited by appellee's legal services in making available the settlement 


fund. There is nothing in the record to sustain such a finding. 


CONCLUSION 


It is respectfully submitted that the Court erred in setting aside 
the award of an attorney's fee to the appellant in the stipulation of com- 
promise dated October 9, 1957. 


Under the circumstances, it is prayed that this Court reverse 
the judgment in favor of the appellee under the order dated January 9, 
1958, and reinstate the award of the fee to the appellant in the stipulation 
of compromise dated October 9, 1957. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 
[Filed May 10, 1951] 
| UNITED STATES DISTRICT COURT FOR THE 
- DISTRICT OF COLUMBIA : 


Hartford Accident and Indemnity 
Company, a Corporation 
> 1000 Vermont Avenue, N. W. 
| Washington, D. C. 


; Plaintiff Civil Action No. 1931-51 
vs. 

: United States of America 

' Defendant 


| 


COMPLAINT FOR WRONGFUL DEATH | 
| Comes now the plaintiff, Hartford Accident and Indemnity 
‘ | Company, a Corporation, by and through its attorney, Cornelius H. 
Doherty, and sues the defendant, United States of America, and avers 
as follows: 

1. The defendant, United States of America, has, by virtue of 
the provisions of Chapter 171 of Title 28 of the United States Code 
Annotated, consented to be sued in actions growing out of the following 
statement of facts. | 

2. The plaintiff, Hartford Accident and Indemnity Company, a 
Corporation, is a corporation doing business in the District of Columbia, 
the State of New York, and elsewhere, and on the 1st day of November, 
1949, and prior thereto, was the insurer of John M. Riehle & Co., Inc., 
a Corporation, doing business in the State of New York under the Em- 
ployees Compensation Act in effect in the State of New York. 

3. That on, to-wit, November 1, 1949, one Theodore M. Riehle 
was in the employ of John M. Riehle & Co., Inc., and was in the course 
of his employment.on a trip from New York to Washington, D.C., on an 
Eastern Air Lines' plane at the time he received the injury hereinafter 
described which caused his death. 

4. That the defendant, United States of America, owns the 
Washington National Airport and operates the flight control tower through 
its agents and employees. 
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5. The plaintiff says that by reason of the negligence of the 
defendant in the operation of the said National Airport and in the opera- 
tion of its said flight control tower, the plane in which the decedent, 
Theodore M. Riehle, was a passenger was caused to collide with a plane 
operated by one Eric Rios Bridoux, which collision destroyed the plane 
in which the said Theodore M. Riehle was a passenger, causing it to 
fall and crash into the waters of the Potomac River in the District of 
Columbia near the said Washington National Airport. 

6. The plaintiff says that by reason of the negligence of the 
defendant as aforesaid, the said Theodore M. Riehle was killed and his * 
widow, Katherine B. Riehle, as the Administratrix of the Estate of - 
Theodore M. Riehle, filed her claim for compensation under the Em- 
ployees Compensation Act of the State of New York and an award was 
entered therein which will require plaintiff to pay an estimated sum of 
Twenty-one Thousand Seven Hundred Ninety-two Dollars and Thirty-one 
Cents ($21, 792.31) in accordance with its policy of insurance which was 
issued to the John M. Riehle & Co., Inc. 

7. Plaintiff says that by reason of the negligence of the defendant 
as aforesaid, plaintiff, Hartford Accident and Indemnity Company, a 


Corporation, Katherine B. Riehle, in her own right as the heir and next 

of kin of the said Theodore M. Riehle, deceased, and as the Administra- 

trix of the Estate of Theodore M. Riehle, deceased, are damaged in the 

sum of One Hundred Fifty Thousand Dollars ($150, 000. 00). 
WHEREFORE, plaintiff demands judgment against the defendant 

_ in the sum of One Hundred Fifty Thousand Dollars ($150, 000.00), be- 

sides costs. 


/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
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[Filed July 13, 1951] 
ANSWER 
First Defense : 

The Court is without jurisdiction of the subject matter. The 
District of Columbia statute requires suit to be brought by and in the 
name of the personal representative of the deceased in actions for wrong- 
ful death. Plaintiff herein is not the personal representative of the de- 
ceased, nor does the complaint allege that said plaintiff is the personal 
representative of the deceased. 

Second Defense 
The Court is without jurisdiction of the subject matter, the 
United States of America not having consented to be sued for its torts 
except in the jurisdiction where the act or omission complained of oc- 
curred, or where the plaintiff resides. The plaintiff in this case does 
not reside in the District of Columbia, nor did the act or omission com- 
plained of occur here. 
Third Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Fourth Defense 


Answering the specifically numbered paragraphs of the com- 
plaint, defendant avers: | 
1. Denied. 


2. Defendant is without knowledge or information sufficient to 


enable it to form a belief as to the truth of the allegations of paragraph 
2 of the complaint. 

3. Defendant admits that one Theodore M. Riehle received 
injuries in an aircraft collision on November 1, 1949 which resulted in 
his death; defendant denies that the airplane in which said Theodore M. 
Riehle was a passenger was owned by Eastern Air Lines, Inc.; and 


defendant is without knowledge or information sufficient to enable it 


to form a belief as to the truth of the remaining allegations of paragraph 
3 of the complaint. 
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4. Admitted. 

5. Defendant admits that the airplane in which the said Theodore 
M. Riehle was a passenger was struck by and was in collision with an air- 
plane operated by one Eric Rios Bridoux; defendant admits that the air- 
plane in which the said Theodore M. Riehle was a passenger was destroyed 
as a result of this collision; but defendant denies the remaining allegations 
of paragraph 5 of the complaint. 

6. Defendant admits that the said Theodore M. Riehle lost his 
life as a result of the collision aforesaid; defendant denies that it was 
negligent in any manner and denies that its agents, servants and employees : 
were negligent in any manner; and defendant is without knowledge or in- < 
formation sufficient to enable it to form a belief as to the truth of the re- 
maining allegations of paragraph 6 of the complaint. 

7. Defendant is without knowledge or information sufficient to 
‘enable it to form a belief as to the truth of the allegations contained in 
paragraph 7 of the complaint, except for the allegation that plaintiff or 
its agents, servants or employees were negligent, and this latter alle- 
gation is denied. 

WHEREFORE, Defendant demands judgment together with the 
costs of this suit. 


/s/ George Morris Fay 
United States Attorney 


/s/ Ross O'Donoghue 
Assistant United States 
Attorney 


/s/ C. Frank Reifsnyder 
Assistant United States 


[Certificate of Service] Attorney 
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MEMORANDUM AND AGREEMENT 
On November 1, 1949, there occurred in the vicinity of National 
Airport, Washington, D.C., a collision between a DC-4 airliner owned 
and operated by Eastern Airlines, Inc. and a P-38 airplane operated by 
one Erick Rios Bridoux. As a result of the foregoing accident, numerous 





9) 
persons were killed. Numerous suits to recover for these deaths have 
been instituted in the District of Columbia, in New York State and in 
other jurisdictions against Eastern Airlines, Inc., Erick Rios Bridoux, 
the United States of America and Paul M. Aubin and L. G. Lyons, a 
partnership, or against one or more of them. After several conferences, 
it is the opinion of counsel involved in these suits that it will be to the 
mutual advantage of all claimants to arrive at a measure of consolidation 
for the pursuit of their respective claims and, accordingly, subject to 
their clients’ approval, they have selected David G. Bress, Esq. of the 
firm of Newmyer & Bress, 1001 - 15th Street, N. Ww, , Washington, D.C., 
to represent all claimants who become parties to this arrangement, sub- 
ject to the following terms and conditions: : 

Mr. Bress (hereinafter sometimes called "Chief Counsel") to- 
gether with such associates as he may select, shall — the follow- 
ing services: : 

1. Investigate and prepare for trial the issues of liability which 
are common to the cases of all parties to this agreement. 

2. Prepare for and conduct all pretrial procedures which he 
may deem necessary or advisable. : 

3. Take such action as he may deem necessary or advisable or 
make appropriate suggestions to respective counsel for the several 
claimants, with respect to the action to be taken by them relating to con- 
solidation and/or removal of the several cases brought by any claimant 
who is a party to this agreement, including suggesting such amendments 
to pleadings as may appear appropriate. : 

4. Try the issues of liability in all cases subject to this agree- 
ment, 


9. Take all steps necessary or advisable with a view to possible 
settlements with any or all defendants, subject, however, to approval 
of all other counsel and their clients as to the terms of settlement. 

6. Conduct any and all negotiations with the defendants and their 
representatives, including, but not limited to, the Government of the 
United States, the Government of Bolivia, and Eastern Airlines, Inc. 
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7. By means of periodic reports, keep all parties through their 
counsel advised of all new developments in the cases. 

The services to be performed by the Chief Counsel under this 
arrangement shall be limited, however, as follows: 

A. He shall have no obligation to try any of the individual cases 
on the question of damages except insofar as situs of the accident is a 
pertinent common issue which shall be tried by the Chief Counsel, pro- 
vided, however, that he shall also try the issue of damages in those in- 
dividual cases where separate agreements are arrived at between him 
and the particular claimant. 

B. He shall have no obligation to prepare individual pleadings, 
motions and other court papers in any of the cases, except insofar as 
individual arrangements are otherwise made, and except that he shall be 
obliged to review and make recommendations with respect to all plead- 
ings and other court documents. 

C. He shali not be obligated to make any court appearance or try 
any case outside the District of Columbia, except insofar as separate 
agreements are made with respect to any individual case, or except inso- 
far as it may be agreed between the Chief Counsel and the defendants, to 
have a particular test case tried on the issue of liability in another juris- 
diction, in which event the Chief Counsel shall try the same. 

In consideration of the above, the Chief Counsel shall be com- 
pensated by each participating claimant by the payment to him of a sum 
equal to seven (7%) percent of the gross amount received by such claimant 
whether as a result of judgment, settlement, gratuity, statute, treaty or 
otherwise. The said sum shali be payable only out of receipts and shall 
be payable notwithstanding the manner in which the receipts are received. 

7 It is agreed that, to effectuate the purposes of this agreement, 
the Chief Counsel shall have full authority to select such persons, firms 
or attorneys to work with him as he sees fit, provided that such persons 
shall be compensated by the Chief Counsel out of any sums received by 
him under the aforementioned fee arrangements made with him. There 


shall exist no other obligation by reason of this agreement on the part 





7 
of any of the parties to this agreement to compensate such other persons 
selected by the Chief Counsel. : 
In order to assure the Chief Counsel full cooperation in this re- 
gard, it is agreed by all parties to the arrangement that no action will be 
taken in any individual case without the prior knowledge and approval of 


the Chief Counsel and particularly with respect to any discussion with 


any of the defendants or their representatives. 

To facilitate handling of these cases, it is apeead that each of the 
parties to this arrangement will bear equally the actual out-of-pocket 
expenses incurred, and to initiate this each agrees that he will, simul- 
taneously with the delivery of this agreement properly executed to the 
Chief Counsel, pay to whomever the Chief Counsel shall designate the 
sum of $100 towards out-of-pocket expenses, which sum shall be properly 
accounted for and supplemented as necessary by agreement of all parties. 
These out-of-pocket expenses shall include such items as deposition 
costs, travel, secretarial work outside of the office of the Chief Counsel, 
witness fees, court costs, and other similar items of expense. 

In witness of these arrangements, this agreement has been signed 
both by the Chief Counsel and by the claimant and/or his counsel. 

/s/ David G. Bress 


January 9, 1951 
Date of Execution /s/ J ee M. Landis 


by (legible) 


STIPULATION 

WHEREAS, all of the death actions captioned — arise out of 
a mid-air collision between an Eastern Air Lines passenger plane and a 
P-38 plane operated by Eric Rios Bridoux, which took place on November 
1, 1949, when both planes were approaching Washington National . Airport 
and involve among other issues, two issues which are common to all of 
the captioned cases, viz. ; (1) the liability of the respective defendants, 
and (2) whether the applicable wrongful death statute is thatofthe  . 
Commonwealth of Virginia or that of the District of Columbia. 
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Whereas, the following four actions (hereinafter referred to as the 
Miller cases) in the United States District Court for the District of 


Columbia, entitled, 


Union Trust Company of the District of 
Columbia as Executor of the Estate of 
Mildred E. Miller, etal., Civil Action No. 


-VS- 


Eastern Air Lines, Inc., Eric Rios 
Bridoux and Paul Aubin and L. C. 
Lyons, co-partners, etc. 


Union Trust Company of the District of 
Columbia as Executor of the Estate of 
Mildred E. Miller, etal., Civil Action No. 


-VS- 
United States of America 


Union Trust Company of the District of 
Columbia as Executor of the Estate of 
Ralph F. Miller, deceased, et al., Civil Action No. 1893-50 


-VS- 


Eastern Air Lines, Inc., Eric Rios 
Bridoux and Paul Aubin and L. C. 
Lyons, co-partners, etc. 


Union Trust Company of the District of 
Columbia, as Executor of the Estate of 
Ralph F. Miller, deceased, et al., Civil Action No. 


-VS- 
United States of America 


are death actions which arise out of the same accident, are expected to 
be tried October, 1952, and present the same two common issues, and; 

WHEREAS, the parties hereto for the purpose of saving the time 
and expense which would be necessitated by separate and multiple trials 
of these two common issues desire to make their respective cases de- 
pendent upon and bound by such decision of those two issues as is finally 
made in the Miller cases: 

NOW, THEREFORE, IT S HEREBY STIPULATED AND AGREED 
by and between the parties in each of the above-entitled cases, by and 
through their respective attorneys thereunto duly authorized, as follows: 
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1. No trial shall be had in any of the cases captioned above until 
the Miller cases have proceeded to final judgment and until all appeals, 
intermediate and final, have been had, or the time within which such ap- 


peals may be had has expired; 

2. The final decision in the Miller cases on the "= question of 
liability of the various defendants named in the Miller cases, and (b) the 
question as to whether the Wrongful Death Statute of the District of 
Columbia or the Commonwealth of Virginia is applicable, shall be con- 
clusive and binding on these issues upon all of the parties to this stipu- 
lation in each of the cases captioned above; | 

3. Should the Court find in the Miller cases that the claims arose 
in Virginia and not in the District of Columbia, nothing in this stipulation 
shall be construed so as to prevent the United States from asserting in 
the above captioned cases, other than the Miller cases, the alleged de- 
fense that the United States District Court for the District of Columbia is 
without jurisdiction. Nor shall this stipulation be construed as an ad- 
mission by any of the plaintiffs that a question of jurisdiction is presented. 

4. Each counsel signing this stipulation thereby represents he 
has authority to bind the parties for whom he signs, and; 

9. Upon approval of this stipulation by Judge Matthew F. McGuire 
of the United States District Court for the District of Columbia, it shall 
become binding upon all parties hereto. 


Ross O'Donoghue 
Special Assistant to the Attorney General 
Attorney for the defendant, U.S. A. 


Richard W. Galiher | 
Attorney for defendant 
Eastern Airlines, Inc. 


Irene Kennedy 
Attorney for defendants, 
HOGAN & HARTSON Paul M. Aubin and L.'G. Lyons 
| 


by : 

Attorney for the plaintiff, Cornelius H. Doherty, 

Liberty Mutual Insurance Attorney for the plaintiff, Hartford Acci- 
Company in captioned cases dent and Indemnity or ili in captioned 
poe gf 30, 31, 64, 65, 66,67, cases 56, 57 


? 





NEWMYER & BRESS 


by 
David G. Bress 
Attorney for the plaintiffs in 
captioned cases 1, 2, 3, 4, 7, 8, 
9,10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 32, 33, 34, 35, 38, 39, 40, 
41, 42, 43,44, 45, 46, 47, 48, 49, 
50, 51, 52, 53, 54, 55, 58, 59, 60, 
61, 62, 63, 70, 71, 72, 73, 74, 75, 
76, 77, 78, 79, 80, 81, 82, 83, 84, 
85, 86, 87, 88, 89, 90, 91, 92, 95, 
96,97, 101, 102, 103, 106, 107. 


Approved this 


JUDGE 


[Filed October 9, 1957] 
STIPULATION OF COMPROMISE 

Whereas the plaintiff herein, Hartford Accident and Indemnity 
Company, a Corporation, has instituted suit in the above-entitled cause 
upon a certain claim against the United States of America which claim 
is set forth in the complaint filed herein, and 

Whereas the said suit is cognizable under the Federal Tort 
Claims Act, Title 28 U.S.C., Sec. 1346(b), as amended, and 

Whereas the plaintiff herein is willing to accept from the United 
States of America the total sum of $14, 500. 00 in full satisfaction of its 
claim against the United States of America, and _ 
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Whereas the Attorney General of the United States finds, pursuant 


~ | to the provisions of the United States Code, Title 28, Sec. 2677, that pay- 

’ ment of the said sum by the United States will be substantial justice, it 
is accordingly | 

— AGREED by and between the parties to this cause that the United 


States will pay to the plaintiff, Hartford Accident and Indemnity Company, 


: a Corporation, and the said plaintiff will accept, the sum of $14, 500. 00 
, in full satisfaction of its claim against the United States and of all claims 
“3 against the United States or any agency or employee thereof on account 
me of the occurrences alleged in the complaint, and it is 

. FURTHER AGREED that said $14, 500. 00 shall be paid in the 

id following manner: $11, 600. 00 to plaintiff, Hartford Accident and In- 
demnity Company, a Corporation; and $2, 900. 00 to Cornelius H. Doherty, 
_ Esquire, representing a reasonable attorney's fee in accordance with 28 
7 U.S.C. 2678, and being an amount not exceeding twenty per cent (20%) of 
x the $14, 500, 00 settlement payment involved, and it is 


FURTHER AGREED that in consideration of the Stipulation of 
Compromise the plaintiff hereby dismisses its complaint as to the United 
States of America with prejudice and without cost and without interest on 
said amount. ! 


/s/ Oliver Gasch 

United Sta tes Attorney 

/s/ E. Riley Casey 
Assistant United States Attor- 


ney, Attorneys for defendant, 
United States of America. 


/s/ Cornelius H. Doherty 
Attorney for Plaintiff 


Approved this G Ue day of October 1957: 


/s/ Matthew H. McGuire 
United States District Court Judge 
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[Filed November 7, 1957] 
PETITION TO ENFORCE LIEN 

Your petitioner, DAVID G. BRESS, Esq., a member of the bar 
of this Court practicing as a partner in the law firm of Newmyer & Bress, 
1001 - 15th Street, N. W., Washington, D. C., respectfully shows unto 
the Court as follows: 

1. That the instant case is one of many suits which arose from 
the so-called Bolivian air crash of November 1, 1949, which occurred 
near Washington National Airport. 

2. That following upon said air crash counsel for most of the 
estates (approximately 36) whose decedents were killed in said crash and 
their clients made and entered into an arrangement among themselves 
as a result of which an agreement was executed between the said parti- 
cipants and your petitioner (dated January 9, 1951) retaining your peti- 
tioner to investigate, prepare and try the issues of liability common to 
all of the litigation growing out of the said Bolivian air crash, in con- 
sideration of which each of the affected and participating estates agreed; 
first, to contribute toward the expense incident to such services; and 
second, to pay your petitioner as Chief Counsel for his services indicated 
a sum equal to 7% of the gross amount recovered by each of the partici- 
pating estates whether as a result of judgment, settlement or otherwise. 

3. That thereafter, pursuing his authority and retainer as afore- 
said, your petitioner conferred with representatives of the several defen- 
dants in the multiple litigation, including counsel for the defendants, 
EASTERN AIR LINES, INC. and UNITED STATES OF AMERICA, asa 
result of which a stipulation was effected, a copy of which is on file in 
the jacket of the instant case, which stipulation in substance provided 
that certain cases (involving the Estates of Ralph F. and Mildred E. 
Miller, both of whom were killed in the said crash, Civil Actions 1892-50, 
1893-50, 4691-50 and 4692-50) would be tried as test cases with all de- 
fendants to determine their joint or several liability, if any, and that all 
further proceedings in the other cases arising from said crash would be 








held in abeyance pending the outcome of the determinations of liability 
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in the test cases, which determinations in the test cases would be binding 
in all other cases which were parties to the stipulation. The said stipu- 
lation was signed by all defendants and by representatives of almost all 
of the claimant estates including Cornelius H. Doherty, Esq., as attor- 
ney for plaintiff in the instant case, and thereafter the said stipulation 
was approved by this Court on January 9, 1953. , 

4. That although your petitioner inquired of counsel for the plain- 
tiff in the instant case whether his client would participate in the afore- 
said arrangements by which your petitioner was retained to represent the 
interests of most of claimants, the plaintiff here refused to sign the said 
agreement dated January 9, 1951 (Syndicate Agreement) but nevertheless 
did, on or before January 9, 1953, sign the stipulation (for the test cases) 
and, under dates of February 17 and August 17, 1953, did make contributions 
of $225 and $125, respectively, toward the expense incident to the investi- 
gation and preparation for trial of the common issues of liability in the 
test cases in which all claimants were interested. _ | 

5. That, as this Court is aware, final resolution of the test cases 
through extensive and extended litigation in this Court and the appellate 
courts resulted in the establishment of the liability of both EASTERN AIR 
LINES, INC. and the UNITED STATES OF AMERICA and that such es- 
tablishment of liability was by reason of the substantial and exclusive 
services of your petitioner and his associates in his law firm who investi- 
gated, prepared and tried the test cases in the trial court and handled all 
appellate proceedings. 

6. That by reason of the exclusive work of your petitioner in the 
test cases as aforesaid, and by reason of the stipulation for the trial of 
the test cases to which the plaintiff in this case was a party, the liability 
of the defendant in the instant case and the other cases growing out of the 
Bolivian air crash has finally been determined and separate trial thereof 
has been made unnecessary. In consequence, as the Court file of this 
case reflects, the parties in this case have now entered into a so-called 
"Stipulation of Compromise" which was approved by this Court on October 
9, 1957, whereunder the defendant, UNITED STATES OF AMERICA, has 
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agreed to pay the total sum of $14, 500, distributable $11, 600 to the 
plaintiff and $2,900 to its attorney, Cornelius H. Doherty, Esq., in 


consideration of the dismissal of this action without interest and costs. 

7. That your petitioner has been informed that pursuant to the 
said Stipulation of Compromise, the defendant, UNITED STATES OF 
AMERICA, is prepared to pay and distribute the said settlement sum of 
$14, 500 but that it will not do so without first having resolved the claim 
of your petitioner for a lien against such settlement fund. 

By reason of the foregoing and other matters to be urged at any 
hearings on this petition, your petitioner asserts and claims that he is 
entitled to a lien upon the aforesaid settlement fund in that through his 
extensive and exclusive professional services in establishing the liability 
of the defendant in the test cases tried pursuant to the stipulation agreed 
to by the defendant and almost all of the claimants, including the plain- 
tiff here, your petitioner thereby rendered substantial and valuable ser- 
vices which directly inured to the benefit of the plaintiff in this case and 
which the said plaintiff intended should inure to its benefit by such es- 
tablishment, through the test cases, of this plaintiff's right to recover 
from the defendant. 

WHEREFORE, your petitioner prays that this Court enter an 
order for the following relief: 

| 1. Setting aside that part of the stipulation of compromise ap- 
proved by this Court on October 9, 1957, whereunder $2,900 of the settle- 
ment fund in question was made distributable to Cornelius H. Doherty, Esq. ; 

2. Directing the defendant, in making distribution of the said 
settlement fund, to pay to your petitioner on a quantum meruit basis an 
amount equal to the reasonable and fair value of the services resulting 
in benefit to the plaintiff, and 

3. Setting this matter down for oral hearing to determine the 
issues raised herein, 

4. And for such other and further relief as may be appropriate 


in the premises. 


/s/ David G. Bress - Petitioner 
1001 - loth Street, N. W. 
[Certificate Of Mailing] Washington, D. C. 
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[Filed November 12, 1957] 
ANSWER TO PETITION TO ENFORCE LIEN 

The Hartford Accident and Indemnity Company, a Corporation, 
through its attorney, Cornelius H. Doherty, in opposition to the petition 
of David G. Bress, Esquire, to impress a lien on any part of the funds 
in this case, submits the following: 

After the filing of the action in this case, counsel for the plaintiff 
received various letters and memoranda advising him of the syndicate 
which was formed for the purpose of having a chief counsel who would 
direct the litigation which certainly would be involved covering the various 
cases that were filed growing out of the Eastern Air Line crash on 
November 1, 1949. : 

Among the various memoranda received was a statement, dated 
January 9, 1951, in which Mr. Bress was to receive from each partici- 
pating claimant who signed the syndicate agreement a sum equal to 7% 
of the gross amount received by such claimant. : 

Counsel for this plaintiff indicated very clearly from the beginn- 
ing that he had no desire to be connected with this syndicate and desired 
to take care of the litigation which he had commenced on behalf of plain- 
tiff. , 

Thereafter numerous sessions were held in Court concerning the 
method of procedure and counsel did sign the stipulation that plaintiff 
would be bound by the decision in the Miller case, which counsel under- 
stood was merely for the purpose of saving the time and expense which 
would be necessitated by separate and multiple trials of the issues that 
were involved in the entire situation. It was for the purpose of saving 
the time and expense of the Court in separate and multiple trials that 
counsel for the plaintiff signed this stipulation. There was no indication 
of any kind that the plaintiff or counsel was to be bound in any way to the 
payment of any fee to anyone growing out of this stipulation. 

It is the understanding of counsel, and was at the time the stipu- 
lation was signed, that David G. Bress, Esquire, represented the plain- 
tiffs in the cases that were to be tried and they were cases that normally 
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would have to be tried by him. 

The plaintiff in this case is bound by the stipulation that was 
signed by its counsel and there is the possibility that if each and every 
case was tried that the question of the difference in the liability of the 
United States and Eastern Air Lines would not have been brought in issue 
and the plaintiff would not have been confined to its recovery of only 
$15, 000. 00. 

It is true that the plaintiff did give $375.00 toward the costs of the 
trial of Mr. Bress's clients. This was done after a conversation with 
Sheldon Bernstein, Esquire, in which he indicated to counsel the benefits 
that might be derived by the plaintiff and on the basis of this conversation 
and his letter to counsel under date of January 5, 1952, and a subsequent 
conversation thereafter, counsel did contribute $375.00 toward the ex- 
penses that were incurred by Mr.Bress. 

If Mr. Bress were in a position to impress a lien on the judgment 
obtained by the plaintiff in this case, counsel believes that it would never 
be possible for any Court to obtain the signature of any attorney to a 


stipulation such as was filed in this case. If there was to be any fee to Mr. 


Bress, certainly it should have been contained in the writing and there is 
nothing in the stipulation that would indicate in any way that counsel would 
or could ever ask for a fee for his services. 

| It is respectfully submitted that the petition to enforce the lien be 


denied. 
/s/ Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 
Attorney for Plaintiff 


[Certificate Of Mailing] 





[Filed January 9, 1958] 
ORDER ALLOWING ATTORNEYS' FEE 
This cause came on to be heard upon the petition of DAVID G. 
BRESS to set aside that portion of the Order of October 9, 1957, which 
provided that $2,900 of the settlement fund should be distributed as an 
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attorneys fee to Cornelius H. Doherty, Esq., and which petition further 
sought the allowance of compensation to the petitioner in an amount equal 
to the reasonable and fair value of the services rendered by him for the 
benefit of the plaintiff, such reasonable sum to be deducted from the 
aforesaid sum of $2,900, and the plaintiff, HARTFORD ACCIDENT AND 
INDEMNITY COMPANY, having answered said petition through said 
Cornelius H. Doherty, Esq., and after oral argument thereon in open 
court in which all parties involved appeared, and the Court having found 
that the petitioner rendered legal services in this cause which have bene- 
fited the plaintiff by making available to it the aforesaid settlement fund 
and for which he is equitably entitled to compensation out of said settle- 
ment fund, and it further appearing to the Court that the sum of $1, 015 
is a fair and reasonable allowance for such services, 

It is by the Court this 9th day of January, 1958, 

ORDERED that the prayers of the petition be and the same are 
hereby granted and that that portion of the Order of this Court of October 
9, 1957, providing for the payment of the sum of $2, 900 to Cornelis H. 
Doherty, Esq., be and the same is hereby set aside and as a substitute 
therefor the defendant is ordered to distribute the said sum of $2,900 as 
follows: $1, 015 to David G. Bress, Esq., and $1, 885 to Cornelius H. 
Doherty, Esq. : 


/s/ Alexander Holtzoft 
Judge 


NO OBJECTION AS TO FORM: 


/s/ Cornelius H. Doherty 
Individually and as attorney for 
plaintiff 


/s/ E. Riley Casey, Asst. U.S. Atty. 
United States Attorney 


/s/ David G. Bress (JB) 
David G. Bress 
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[Filed January 9, 1958] 
ORDER FIXING SUPERSEDEAS 

Upon consideration of the oral motion of the plaintiff herein to 
fix the amount of the supersedeas bond in the event an appeal is taken 
from the order of this Court of December , 1957, 

It is by the Court this 9th day of January, 1958 

ORDERED that the amount of a supersedeas bond is hereby fixed 
at $1, 500 to apply to any appeal to be taken by the plaintiff from the 
order of this Court, dated January 9, 1958, directing the payment of the « 
sum of $1, 015 to David G. Bress, Esq., and it is further ordered that 
upon the filing of such supersedeas bond with approved surety, the de- 
fendant is authorized to pay the judgment herein to plaintiff. 

/s/ Alexander Holtzoff 


t- 








Judge = 
NO OBJECTION AS TO FORM: ¥ 
/s/ Cornelius H. Doherty j 
Individually and as attorney for plaintiff " 
/s/ E. Riley Casey, Asst. U.S. Atty. ~ 
United States Attorney 

y 

/s/ David G. Bress (JB) 

David G. Bress 

< 
44 
[Filed January 15, 1958] ‘ 
NOTICE OF APPEAL « 
Notice is hereby given this 15th day of January, 1958, that a 
Cornelius H. Doherty hereby appeals to the United States Court of % 


Appeals for the District of Columbia Circuit from the judgment of this 
Court entered on the 9th day of January, 1958, in favor of David G. 





Bress, Esquire, against said Cornelius H. Doherty. 


/s/ Cornelius H. Doherty - 
Copy to be sent to: : Attorney for Plaintiff : 
David G. Bress, Esquire E. Riley Casey, Esquire % 
1001 15th Street, N. W. U.S. Attorney's Office 
Washington, D.C. Court House < 


Washington, D. C. 


tp prt 
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[Filed January 16, 1958] 
STIPULATION FOR DESIGNATION OF RECORD ON APPEAL 

It is stipulated and agreed by and between the parties hereto, by 
their respective counsel of record, that the following stipulation will 
govern the action of the parties on this appeal. 

It is agreed that no designation of the record will be required by 
either party in the United States District Court for the District of Columbia 
and that a consent order will be submitted to the Court authorizing the 
transfer of the entire record of this Court in the above entitled matter to 
the United States Court of Appeals for the District of Columbia Circuit 
as the record on appeal. ! 

It is further stipulated and agreed that the aphral parties in interest 
on the appeal will be Cornelius H. Doherty and David G. Bress. 

/s/ Cornelius H. Doherty 
Attorney for Plaintiff 


/s/ E. Riley Casey 
Attorney for Defendant 


/s/ David G. Bress 
Attorney for Intervener 


[Filed January 16, 1958] 


ORDER AUTHORIZING ORIGINAL PAPERS To BE 
INCLUDED IN RECORD ON APPEAL 


This cause came on to be heard upon the stipulation of the parties 
hereto and upon the oral motion of the parties that the original papers in 
this cause be the record on appeal, and having been duly considered, it 
is, by the Court, this 16th day of January, 1958, _ 

ORDERED as follows: | 

1. That all of the original papers and exhibits in the above en- 
titled matter shall be included in the record on appeal in lieu of copies, 
and the Clerk is directed to certify the original records in the above case 


to the Clerk of the United States Court of Appeals for the District of 
Columbia Circuit. ! 
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2. Upon final disposition of the case on appeal that all such ori- 
ginal papers and exhibits shall be returned to the Clerk's Office of the 
United States District Court for the District of Columbia. 


By the Court: 


We consent to the entry of the foregoing /s/ Alexander Holtzoff 
Order: Judge 


/s/ Cornelius H. Doherty 
orney for Plainti 


/s/ E. Riley Casey 
Attorney for Defendant 


/s/ David G. Bress 
Attorney for Intervener 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit _ 


No. 14,335 


CORNELIUS H. DOHERTY, : 
Appellant, 


DAVID G. BRESS, : 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT . P 


The appellant believes that a reply brief is necessary in order to 


explain the various statements and the cases relied upon by the appellee 
in his brief. i 


~The appellee has based his case on the sclaciple: that a Court of 
Equity wills in "exceptional cases" order an allowance of counsel fees to 
one who has, at his“oWn m expenses unaintainel a successful Suit for the 
preservation, protection, or increase of a common fund or of common 


property, or who has created, at his own expense or brought into Court, 








2 


a fund in which others may share with him. Historically, this equitable 
power has been exercised with respect to definite earmarked funds, either 
in the registry of the Court or before the Court as the object of contro- 
versy. The traditional application of this doctrine in the field of trusts 
and creditors suits is indicative of the requirement of a definite fund. 
Trustees of Internal Improvement Fund v. Greenough, 105 U.S. 527 
(1882); Sprague v. Ticonic National Bank, 307 U.S. 161 (1939), 59S. Ct. 
R. 777. The basic theoretical weakness in appellee's position is that 
the litigation he relies on created no fund in which appellant could share. 


Although appellee relies heavily on Sprague, supra, cited in ap- 
pellee's brief on pages 7, 8, 9, 10, 11 and 12, the facts in that case are 
never recited except for the general statement. In that case a litigant, 
by prevailing in his own action, established through stare decisis the 
claims of other litigants. The factual basis for Sprague was briefly as 
follows: Certain monies were delivered to the Ticonic Bank in trust. 
These funds were secured by bonds. The Ticonic Bank closed its doors 
during the depression of the Thirties. |The funds went into the hands of 
a receiver and the petitioner filed a bill against the receiver to impress 


a lien upon the proceeds of the bonds for the trust deposit. The District 


Court sustained the claim. The petitioner then alleged that she had 
established the rights to recovery in relation to fourteen trusts in like 
Situations. It does not appear that these other parties were represented 
by counsel. The fund created by the proceeds of the bonds were may 
than sufficient to discharge all the trust obligations. Although the Court 
said that the petitioner did not automatically establish a fund in which ~ 
others could participate, she did establish the rights of others to claim 
their liquidated share in a fund. The Court in Sprague made the follow- 
ing statement at page 167: | 


4 rk Ok * whether one professes to sue representa- 

‘tively or formally makes a fund_ayailable for others 

may, of course;*be a relevant circumstance in making 

the fund liable for his‘costs in producing it. But when 

such a fund is, for all practical purposes created for 

the benefit of others, the formalities of the litigation % 
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--the absence of an avowed class suit or the crea- 
tion of a fund, as it were, through stare decisis 
rather than through a decree--hardly touch the 
power of equity in doing justice as between a party 
and the beneficiaries of his litigation." poe 
supplied) 





The Court did not decide in this instance that attorney fees should 
be awarded but merely that the Court of Equity had the power to allow 
such fees "only in exceptional cases and for dom inant reason of justice". 


In the present case there was no fund in existence at the conclu- 
sion of appellee's litigation. Indeed there never has been a fund in 
which appellant had a right or claim which was created or preserved by 
appellee. Appellant made his own "fund" available by diligently 
marshalling the facts and evidence on the issue of damages, presenting 
them to the defendant, United States of America, and negotiating a settle- 
ment near the maximum allowable under the applicable Virginia Wrongful 
Death Statute. Appellee did nothing toward establishing the damages of f 
appellant's client, nor is there any claim in this respect. Thus, in X 


Sprague there were at least three factors, not present in the instant case. i 


(1) There was a fund available, i.e., the proceeds { 
from the bond; | 

(2) Nothing remained to be done by the claimant ex- os 
cept to assert the right, the right was established, 2 


and their claim was liquidated; 


(3) The beneficiaries of the fourteen trusts were not 
represented by counsel at the time, whereas, sk 
here appellant represented Hartford Accident ¢ 
and Indemnity Company, a Corporation, from the # 
beginning. | wat 


It is difficult to understand how appellee claims to hive “acted for" a 
party already represented by counsel. The doctrine of "exceptional 
cases-._announced by Sprague, therefore, cannot be properly; ‘applied in 


this case “because the requisite circumstances are not present. 
| 
a i ~ rere, gents | 4 
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In every case cited by appellee, where the Sprague doctrine was 
applied, there was a specific fund in esse which had been created, 
preserved, or opened up to other litigants by the claimant. Thus in 
Lafferty v. Humphrey, _-*U.S. App. D.C. _, 248 F. (2d) 82 (1957), 
cited by appellee on pages 8 and 11 of his brief, this Court was careful 
to point out that there was a definite, earmarked fund. In that case the 
fund referred to was "the Oregon and California Land-Grant Fund". 

Aliso in Washington Gas Light Company v. Baker, 90 U.S. App. D.C. 98, 
195 F. (2d) (1951), the fund in controversy consisted of refunds to the 
gas consumers of the Washington, D. C. area. Also in O'Hara v. 
Oakland County, 136 F. (2d) 152, cited by appellee on pages 8, 9 and 11 
as "an authority on all fours of the instant case", the controversy 
centered about a fund of approximately $133,000.00 which had been 
created by plaintiffs. This sum represented the payment of drainage 
assessments under bonds which through the plaintiff's efforts had been 
held void. This fund was then made available for the benefit of Oakland 
County which had not been a party to the suit. Again this is the situa- 
tion where a Court of Equity subjects a fund to a reaonable attorney fees 
where the fund was made available through the efforts of another litigant. | 





_ This is clearly distinguishable from the present case where there was no /‘ 
such fund involved. And finally, Wallace v. Fish, 80 F. (2d) 897, cited 
by appellee at pages 8 and 11 of his brief, involved a claim for attorney 

- fees where one litigant established the rights of other remaindermen to'a 
trust. This case is not in point because a definite earmark fund was . “ 
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created to which there were liquidated claims. = * 


” Appellee has failed to point to a single authority or case to support 


his theory, i.e., that an attorney will be forced to share his fee with’ , 
another attorney who has gotten to the Court House door first in a multiple b 
plaintiff tort case. In no case cited by appellee was the alleged bene- ' 
ficiary of- the prior litigation n represgnted tiyecounse), a as in the present < 


case, except-in. O'Hara,” ‘but “Ythat c case there was a fund. Appellee | 
argues that "the instant case involving a conflict between eounsel will 





ed 
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very rarely occur" because Sprague is applied only in "exceptional 
cases" and because of the limitation of attorney fees under the Federal 
Tort Claims Act. (Appellee's brief, page 12). However, in all of the 
"common disaster" situations that have ever been litigated, no reported 
decision has been discovered which allows the attorney, who tries his 
case first, a part of the fee of counsel representing other claimants, 
merely because they have been incidentally benefitted by the prior liti- 
gation. : 


The very real practical reasons for the reluctance of the Courts to 
award attorney fees in such situations seems clear. For a Court to say 
that a client or his attorney will have to share his recovery or fee with 
another attorney strikes at the very heartof the close relationship of a 
client and his chosen attorney. If appellee's theory and contentions were 
the law every potential client in "common disaster" case would not be free 
to select counsel of his own choice, unless he wanted to pay two attorneys' r a 
fees. He would have to seek out the "chief counsel" and would be forced to . 
employ him as attorney to insure that his recovery would be subject to f 
only one attorney's fee. And in any case, such as here, where there is an { 
arbitrary limit on an attorney's fees under the Federal Tort Claims Act, 
an individual attorney would be unwilling to represent a client ina hae 
mon disaster" case unless he were the "chief counsel" because of the 
sibility of being forced to split his fee with the attorney who tried his case 
first. In a word, the Court would be the "third party" to every fee agree- 
ment in every such suit, awarding "reasonable" attorney fees, either’ out 


f 


of the recovery or out of the fee of an attorney. : f 


ff 


The cautious and circumspect attitude of the bounts in the applica- 
tion of the Sprague doctrine is indicated by the Court in Kellough Vv. 
Taylor, ___ Okla. _, 119 P. (2d) 556 (1941). In this case plaintiff 
aiguniieret represented a number of lien claimants and was successful in 
enforcing their claims "against producing ; off and and gas leasekolds in which 
the defendant Taylor had a one-half” intérest. While | prosecuting these 
claims against these interests, the plaintiff was friendly toward the 





. re 
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se 
interest of Taylor and the plaintiff contended that although Taylor was 
represented by counsel it was through plaintiff's efforts that the claims 


were finally adjudged and enforced against the whole leasehold and not 
against Taylor's one-half interest alone. Plaintiff proceeded under the 


_ Sprague theory. The Court said: 


"It is uncontradicted that the defendant as a 
final result of the litigation, was left in a better 
condition then he would have been had the plain- 
tiff not succeeded in enforcing his claimant's 

. claims against the whole property instead of the 
one-half interest of the defendant, but under 

these circumstances the rule enunciated in Sprague 
v: Ticonic, 307 U.S. 161, . . . . does not apply, 
since the rule is not applicable in ordinary ad- 


versary proceedings .... . , nor where there 
“has been‘neither a creation, addition, or protection 
of-a commonfund.... , nor does it have ap- 


‘ plication where the benefit is merely incidental 


“Although appellee apparently presses his claim here under the 


| theory of Sprague, it was argued before the District Court Judge who 


heard the petition that appeliee was entitled to a fee on alternative grounds 


— under an implied contract to ‘pay. ‘an attorney's fee or under the Sprague 
. theory... : The District: Court Judge who heard appellee's petition was « 


not the District Court J udge who signed the original order authorizing Z 


"4 appellant's. fee nor the District Court Judge who tried appellee's case. , 
‘ i. However, appellee is still relying upon some type of implied contract 4 
~pased on the stipulation signed by appellant that all cases were to be hela 
. imabeyance while appellee tried his test cases, appellee's brief pages 
11 and 12. | 


, 


: Jn a case bearing a close factual resemblance to the present case, 


the Court decided there was no implied contract to pay an attorney fees. 

| O'Doherty, etal v. Bickel, et al, 166 om 708, 179 S. W848 (1915). 

The facts: ‘of this-case.wefe-as f follews:~ *Giring ; the’year 1909; the First 
National Bank of Louisville found itself in financial difficulty. The 

| owners. of the capital stock engaged the Fidelity Trust Company to sell ¥ 
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their holdings. The sale was made, andthe purchasing bank paid $40.00 

a share, took over the assets of the First National Bank, and proceeded to 
liquidate, , but declined to make any further payments to the shareholders. 

Three of the shareholders employed counsel in the person of O'Doherty 

for the purpose of enforcing further payment of the shares so sold. A 

meeting of all the shareholders was held at which time they were given 

an opportunity to employ O'Doherty but none availed themselves of this 

privilege. Some had personal counsel. O'Doherty filed suit on behalf 

of his clients under a one-third contingent fee agreement. After the 

Suit had progressed for several months and it became apparent that a 

ruling in favor of plaintiffs was imminent, several other shareholders, 
represented by counsel, intervened. O'Doherty then wrote to all of 

the shareholders telling them that $45, 000.00 had been offered in settle- 

ment of all claims and notified them that if this offer was accepted each 

of the shareholders would be expected to pay him a fee equal to one-third we 
of the recovery. The shareholders agreed to the settlement but those 9 
shareholders represented by counsel refused to pay O'Doherty an attorney's } 
fee. A sum equal to the claim fee was paid into Court and this suit f | 
followed on the sole issue on the attorney's fee alleged to be due to 

O'Doherty from the other claimants who were represented by their own 
attorneys. 


The Chancellor in equity who heard the case in the first instance ? 
5 found against O'Doherty and this appeal followed. The Chancellor rul- 


. ing was affirmed. The Court, in its opinion, made the following state- 
¢ 


* ment: \ , 

"In the case at bar the pooling shareholders : 
were offered an opportunity to avail themselves of ® 
the service of appellants, and they declined the as. 
offer. The appellants then proceeded withthe 

~@™. actions on behalf of the three shareholders who did 

“employ them. The nature of its actions was such 

that their. sué¢ess must of necessity be of some ¢ 
benefit to the other pooling shareholtérs:" lf they 
were successful, their success would naturally 
rebound to the benefit of the other shareholders, 
who had like claims against the puchasing bank, 


| 
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should they care to assert them. [If the three 
actions mentioned had proceeded to a judgment 

in favor of the plaintiffs, of course, there would 
have been little, if any, incentive for the purchas- 
ing bank, to have compelled the remaining share- 
holders to resort to the Courts in order to obtain 
their rights under the contract in question. Yet, 
had such been the course of events in respect to 
the three actions mentioned, if the remaining 
shareholders were to settle at all with the purchas- 
ing bank, in doing so they must have in a sense 
availed themselves of benefits resulting from the 
successful presentation by appellants of the cases 
in which they were employed by the three suing 
shareholders. This, however, did not constitute 
the aquiescence in the conduct or acceptance of an 
attorney's services such as raises a duty to pay 
therefore by implication of law. It would not be 
accepting services rendered for them, but, rather, 
availing themselves of the benefits of services 
which had been rendered to, and paid for, by 
others. Nor was there any exercise of voluntary 
choice in the matter; for, if the remaining share- 
holders were ever to effect any settlement of their 
claims with the purchasing bank, they must of 
necessity have profited in a way by the efforts of 
the attorneys employed by the three suing share- 
holders. 


"It is not claimed by the appellants that they 
had any contract with or employment from the ap- 
pellee; but it is contended that, because the ap- 
pellee agreed to and effected the compromise offered 
by the purchasing bank, after appellees had been 
notified that appellants would look to them for a fee 
in that event, there was such an acceptance of their 
services as would operate to create legal liability 
by implication of law. But what services did 
appellants perform for appellees? None at all, 
as we view it, for which the law imposes liability. 
The appellants had been employed by and had 

~~. bought three suits for three of the pooling share- 


“holders; appellees not being parties thereto. i 


}The services pertoxmed by them in those cases _* 
.they were in duty bound to perform,,under the 7 
employment whiek. they accepted. | They were 
not employed by appellees, and they performed 


no services for appellees. If the three actions 
mentioned had proceeded to judgment favorable to 
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9 
the plaintiffs therein, and the purchasing bank had 
thereafter settled with the remaining shareholders, 
would appellants here contend that they were en- 
titled to a fee of one-third of the sums so paid to 
the remaining shareholders? It may be conceded 
that, as an incidental result of the efforts of ap- 
pellants upon behalf of their clients (the phintiff 
in the three original actions), the purchasing bank 
was led to a desire to settle with all of the pooling 
shareholders; but benefits derived by appellees in 
that respect were only incidental benefits which of 
necessity flowed from the performance by appellants 
of the services which they were by their clients em- 
ployed to perform, and which they were in duty 
bound to perform for them; and for such benefits 
they cannot claim compensation from appellees, 
who were not their clients, either by express 
contract or implication of law... . as well 
might it be contended that the attorney who obtains 
the enunciation of a new doctrine of the law should 
have compensation from all who are thereafter, in ws 
virtue of that doctrine, victorious in the courts. ss 
Emphasis supplied ! 





: 
As pointed out above, appellee here took no part in establishing ap- 
pellants' right in a particular fund, nor was he in any way obligated to do 


ee ‘ 
» 
me Pe 


so.  Appellee's only obligation was to his own clients; his only duty was , 
to create a fund for the parties by whom he was employed. And that is - 
_ what he did, and for that service appellee was paid his agreed fee. Ap- 
\ pellant was in no way entitled to share in the fund created by appellee. : 

? The necessary benefit flowing from this prior litigation was purely in-" 

.. cidental and lacking any express contract for the "exceptional" nature of 
‘Sprague, i.e., the necessity that at least a right be created in a specific 
fund, that equitable doctrine is inapposite. Appellee makes mention of 
the fact that he expended enormous labor and substantial expenses in the 
preparation and trial of his cases. (Appellee's brief, pages, .3, 4 and 5). 
The statement would be difficult to refute. However, unle 3s generated 
by motives of | publi eéeviee” ‘appellee > mnust have. considered his employ- 
ment as a potentially profitable one or else he would not have accepted 
his cases. If, as it turned out, the services rendered and the expenses 
incurred were not justified by the final result, ms | is one of the facts of 


life all iseeainiionh must face. : 
warp sale: se 
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A case involving issues similar to the present was considered by 
this Court in Fletcher v. Coomes, et al, 52 App. D.C. 159 (1922), 285 
F. (2d) 893, Cer. Den. 261 U.S. 619. In that case an attorney, 
Fletcher, filed a petition to establish his claim for fees for services 
rendered by him as attorney in a suit for partition of real estate devised 
to appellees as heirs atlaw. The attorney had been employed by one 
of the heirs, Isaiah Coomes, under a contract to prosecute the partition. 
‘He was paid the agreed fee for this service. He then sought to subject 
the funds resulting from the sale of the real estate to a fee as against 
all the rest of the heirs sharing in this fund. The attorney, as did ap- 
pellee below, proceeded on alternative grounds -- an implied contract 
growing out of benefits received or the creation of a fund hy his services 


which inured to the benefit of others, who, in equity, should compensate 


their benefactor. As to the implied contract theory, the Court, com- 


mencing at page 162, stated the following: 


". . . Isaiah S. Coomes acted for himself 
alone when he employed Mr. Fletcher as his at- 
torney, and there is nothing in the record which 
would warrant the conclusion that the intervener 
was employed by any of the defendants in the 
partition suit, or expressly or impliedly author- 
ized to act for them as attorney therein. All of 
the defendants, with the exception of Arthur K. 
Coomes, appeared in person or by counsel of 
their own choice, and taking into consideration all 
the facts, it cannot be fairly said that their em- 
ployment of counsel was in bad faith or without 
reason, or that they did anything more than a 
prudent person would have done under the cir- 
cumstances. * * * * 


"Indeed, that Mr. Fletcher did not regard 
himself as acting for all of the parties seems to be 
*~. confirmed by the fact that after the partition suit 
was fifed he informed William J. Johnson, one of -— 
? the defendants therein, that he would be glad to — 
"represent him on the basis of 5 a sof tog” 


‘amount to . which»the | Johnson te 
entitled. 
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"If the intervener had commenced and prosecuted 
to a conclusion the action for partition, and the defendants, 
electing not to appear by counsel of their own had received 
the benefit of legal services rendered by him, it might be 
contended with some authority to support the contention 
that all of the parties should be charged, in proportion to 
their rights and interests, with reasonable compensation 
for the work done. Where, however, partition proceed- 
ings are initiated by counsel for one of the parties in in- 


terest and the defendants prefer in good faith to be and 
are represented by other counsel for the protection of 


their rights, as they see them, in the subject-matter of 
! the litigation, neither justice nor good conscience re- 
y 4 quires that they should bear, not only the expense in- 
poy curred by reason of their actual employment of counsel 
) but also their proportion of compensation for the services 
vi an attorney in whose selection they have had no voice 


or part. 


"Certainly it would be going far to impose on such 

e 4 defendants the burden of additional compensation in the 
face of an agreement by plaintiff's attorney to institute 
and prosecute the partition suit for a fixed sum and his 
acceptance of a payment which was plainly declared by 
the party engaging him and not here complaining to be in 
full discharge of the compensation stipulated." (Emphasis 
supplied) | 


As to the attorney's theory that he had created a fund by bringing 
a partition suit which was successful, in that it resulted in the sale of é 


real estate and distribution of the proceeds to the defendants, the Court ri | 
», said, commencing at page 163: | 


at 








1. "The point made by the appellant that a fund was é 
created, through his efforts, of which defendants re- é 
; ceived the benefit, is not sustained by the records. ¢ 

The partition suit was for the sale of property in esse sed" 
and in hand and for the division of the proceeds of the rail 


sale. There is therefore absolutely nothing inthe case \, 

| which would warrant a holding that the proceeding com- _¢ 

“a menced by Mr. Fletcher for Isaiah S. Coomes, created =, 
‘or contemplated the creation or the recovery of a fund ac 

. for the benefit of Isaiah S. Coomes and the defendants. é 


“‘oltWhether attorney's fees incurred by a plaintiff may 
be charged against the-common fund,.-@n case def endants 
unrepresented by counsel of thelr-Own knowingly accept 
the benefit of the legal services of the attorney instituting 
and prosecuting the proceedings, and whether such fees 


pf - 


. H 
$ cM 


ed i aia: ae ee : 
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under like circumstances may be charged to all the 

parties in interest where a fund is created or re- 

covered or property owned in common is protected 

from loss or waste, is not decided."" (Emphasis 

supplied). 

The free choice of a litigant to hire a lawyer of his own choosing, 
as indicated above by this Court, is basic to our system of jurisprudence. 
The Courts of our jurisdiction have refused to sanction a rule which 


would infringe upon this basic right. The holding of Fletcher, supra, 


and the reasoning of O'Doherty, supra, must be controlling in this case se 

for the free and orderly administration of justice. ? 
CONCLUSION 

It is respectfully submitted that the judgment of the Trial Court 5 

be reversed with directions to enter judgment in favor of the appellant. 4 


CORNELIUS H. DOHERTY, Pro Se 


1010 Vermont Avenue, N. W. 
Washington, D. C. 
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(i) 
QUESTION PRESENTED 


In appellee's opinion, the question presented is as follows: 
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A 


Where a recovery by way of settlement is made available to a 
plaintiff in a wrongful death action arising out of an air-crash disaster, 
may that plaintiff be compelled to contribute toward the cost of counsel 
fees incurred in the procurement of that settlement fund although no 


NI = 








attorney-client relationship existed between plaintiff and counsel who 


=== 
Sere 


was instrumental in procuring the fund, where (1) pursuant to stipula- 
tion signed by the plaintiff and other litigants, all cases arising from 


(ale ee 


the air crash were held in abeyance pending the trial of certain test 


~~ 


cases which would determine the issue of liability in the remaining 
ceases; (2) counsel petitioning for the fee labored alone for years in 


Ce” 


the preparation, trial and appeal of that phase of the test cases which 
established plaintiff's right to recover; (3) the expenses, including 


= 


counsel fees, which would have been incurred by plaintiff had it under- 

taken the preparation, trial and appeal of its own case would have 

been in excess of the maximum recovery permitted by law; and (4) 

as a reSult of the successful conclusion of the test cases, the plain- 
 tiffts right to recover was conclusively established and the settle- 

ment fund made available to it, as was contemplated by plaintiff when 

it signed the stipulation. 
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No. 14,335 


CORNELIUS H. DOHERTY, 
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V 
DAVID G. BRESS, 


an APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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= | BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


This appeal arises from a petition for allowance of fees filed by 
appellee in the case of Hartford Accident & Indemnity Co. v. United 
States of America, Civil Action No. 1931-51 (J.A. 12-14), a wrongful 
death action brought by the Hartford Accident as subrogee to the rights 
* of the estate of the decedent who was killed in an airplane collision. 

, The petition sought to establish appellee's right to an attorney's fee out 
| of a settlement fund of $14, 500.00 which the United States had agreed to 
pay Hartford Accident in compromise of the pending litigation (J.A. 14). 


| 
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Appellee’s entitlement to the attorney's fees turns upon the inter-relation- 
ship of the Hartford case below with numerous other cases, all of which 
grew out of the so-called Bolivian Air Crash of November 1, 1949, which 
occurred near Washington National Airport. See Eastern Air Lines, Inc. 
v. Union Trust Company, 95 U.S. App. D.C. 189, 221 F. 2d 62 (1955), 
on remand, 99 U.S. App. D.C. 205, 239 F. 2d 25 (1957). 


A. The Litigation in the Test Cases and its Dispositive 

pact on the ord Case Below: 

Following the air crash, scores of suits involving the 53 deceased 
passengers and crew were instituted in different jurisdictions against 
Eastern Airlines and the United States. Hartford Accident filed its 
- suit below against only the United States (J.A. 1-2). An agreement 
- dated January 9, 1951 (hereinafter referred to as the "syndicate agree- 

- ment") was entered into between approximately 36 of the estates (involv- 

ing 85 of the cases filed in the District) retaining appellee as chief counsel 

- to investigate, prepare and try the issues of liability common to all of the 

_ litigation growing out of the air crash (J.A. 4-7, 12). In consideration 

of that undertaking, each of the participating estates agreed to (1) con- 

tribute toward the expenses incident to investigation, preparation, trial 

and appeal; and (2) pay appellee, as chief counsel, a sum equal to 7% 

of the gross amount recovered by each of the participating estates (J. A. 

6-7). al 


In pursuit of his authority as chief counsel, appellee prepared and 
entered into a stipulation with the defendants in the multiple litigation 
(J.A. 7-9). By that Stipulation certain cases were selected to be tried ‘ 
as test cases.’ It was agreed that the disposition of those test cases > 
would finally determine the liability of the several defendants in the 
remaining cases recited in the Stipulation. While Hartford Accident 


ee eg . 2 
, Those test cases involved the estates of Ralph F. and Mildred E. Miller,- 
Civil Actions 1892-50, 1893-50, 4691-50 and 4692-50 eee | and Nos. 11, 991, 


11992, 12, 017, and 12, 018 on appeal in this Court. 
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4 refused to sign the syndicate agreement, it did sign the Stipulation 

' through appellant, its counsel. That Stipulation was approved by the 
lower court on January 9, 1953, and was duly filed in the Hartford case 
below. (J. A. 7-9.) 


The preliminary legal work undertaken and performed by appellee 
and his office staff was enormous. The expenses incident to the prep- 
aration, trial and appeal of the test cases were so considerable as to 
challenge the financial resources of any single estate. Certain it is 
that if Hartford Accident had tried its own case against the United States 
it would have been confronted with expenses closely approximating 
$15,000.00 -- the maximum recovery permissible against the United 
States by virtue of this Court's opinion in the first appeal [95 U.S. App. 
D.C. 189, 221 F. 2d 62 (1955)].” Because of the magnitude of those 
expenses, appellee -- as was contemplated by the syndicate agreement -- 
called upon the claimant estates for contributions. Although it was not 
a signatory of the syndicate agreement, Hartford Accident contributed 
$350.00 (J. A. 13). 


The pre-trial proceedings for all claimants signing the Stipulation 
were conducted by appellee, who prepared the detailed pre-trial stipula- 
tions set forth on pages 21A-22A and 25A-26A of Volume I of the Joint 
Appendix in Eastern Air Lines, Inc. v. Union Trust Company, Nos. 
11,991, 11,992, 12,017 and 12,018. | 


The trial of the test cases began on January 12, 1953 and concluded 
March 13, 1953. The only trial counsel for plaintiff's side during 
| those eight weeks was appellee (J.A. 13). Following that arduous trial, 
an extensive period of appellate proceedings took place involving numer- 
ous briefs and motions prepared by appellee in this Court and in the 


. Being confined on this appeal to what this record discloses and the matters 
concerning which this Court may take judicial notice, the following facts relating 
to expenses are apparent: Hartford Accident contributed $350.00 to expenses (J. A. 
13). Since there were 36 estates (J.A. 12) which signed the syndicate agreement 
and each contributed $350. 00 (in fact other estates which had not signed the syndi- 
cate agreement contributed to expenses), the minimal expense reflected by this 
record is $12, 950 (i.e., 37 x $340. 00). | 
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Supreme Court. The numerous decisions reported in the test cases are ; 
as follows: (1) Eastern Air Lines v. Union Trust Company, 95 U.S. App. , 
D.C. 189, 221 F. 2d 62 (1955), reversing the judgment against Eastern 
and modifying the judgment against the United States so as to permit a 
maximum recovery of $15,000.00 inasmuch as the Federal Tort Claims 
Act made applicable the Virginia limitations on recovery in death actions; 
(2) United States v. Union Trust Co., 350 U.S. 907 (1955), granting 


certiorari and affirming this Court's judgment as against the United States; - 
(3) Union Trust Co. v. Eastern Air Lines, Inc., 350 U.S. 907 (1955), ” 


granting certiorari and re-instating the judgment of the district court 
against Eastern; (4) Union Trust Co. v. Eastern Air Lines, Inc., 350 U.S. 
962 (1956), reopening the previous order in the Eastern Case and re- 
manding that case to this Court so as to permit consideration of issues 
left open by the first decision; and (5) Eastern Air Lines v. Union Trust 
Co., 99 U.S. App. D.C. 205, 239 F. 2d 25 (1957), affirming on remand 
_ the judgment against Eastern. Thus the liability of the United States 
was not finally determined until December, 1955 -- approximately four 
years after appellee undertook his duties as chief counsel. 
The several questions of law which were involved in the appeals 
relating to the United States need not be set forth in this brief as they 
are exhaustively considered in the first opinion of this Court, 95 U.S. 
App. D.C., at 200-208. Suffice it to say that each was substantial, and 
consumed a great deal of appellee's time and effort. The establish- 
ment of that liability, which provided the indispensable and major pre- 
dicate to the settlement of the Hartford case below, was in every respect 
the direct result of appellee's services (J.A. 13-14). 


B. Appellee's Petition and the Proceedings Below: 


Following that final determination of liability, the Hartford case 
below was settled and compromised for the amount of $14,500.00. In 
compliance with the Federal Tort Claims Act, 28 U.S.C. Sec. 2678, a 
Stipulation Of Compromise was filed in the Hartford case below, which 

_. stipulation provided that appellant was to receive $2, 900. 00 out of the 
settlement fund -- or the full 20% fee permitted by 28 U.S.C. Sec. 2678. 


+>. 





5 


yo That compromise and the agreed disposition of the settlement fund was 
_ approved by the lower court on October 9, 1957. (J. A. 10-11) 


On November 7, 1957, appellee filed his petition in the Hartford 
‘ case. He asked that the previously approved Stipulation Of Compromise 
—— be set aside and that the lower court, in providing for counsel fees 
| pursuant to 28 U.S.C. Sec. 2678, allow him reasonable compensation 
for the services which he performed in making the settlement fund avail- 
able to Hartford Accident. (J.A. 14.) Appellant's answer filed Novem- 
ber 12, 1957 (J. A. 15-16) did not deny a single averment of the petition 
including the fact that appellee performed "extensive and exclusive pro- 
fessional services in establishing the liability of the defendant ... and... 
thereby rendered substantial and valuable services which directly inured 
to the benefit of .... [Hartford] and which ...[Hartford] intended should 
inure to its benefit..." (J.A. 14). And at oral argument it was agreed 
that there was no issue of fact. The lower court, in its order dated 
January 9, 1958, found "that the petitioner rendered legal services in 
this cause which have benefitted the plaintiff by making available to it 
the aforesaid settlement fund and for which he is equitably entitled to 
compensation out of said settlement fund...." Finding that the sum 
of $1,015.00 was a fair and reasonable allowance to petitioner for his 
services, the lower court modified the previous order of October 9, 1957 
and provided that appellee receive $1,015.00 for his services (i.e., 7% 
of the settlement) and appellant $1, 885.00. (J.A. 16-17.) 





6 
SUMMARY OF ARGUMENT 
[. 


Appellant's assumption that the allowance to appellee stems from a 
contractual or consensual arrangement between appellee and Hartford 
Accident is erroneous. Instead, the allowance permitted below was 
predicated upon the settled principle that, where a fund is made available 
to a party by virtue of another's litigation, a court of equity may ina 
proper case require the party thus benefitted to contribute to the ex- 
penses involved in making the fund available, including attorney's fees. 
The allowance for attorney's fees may be made at the instance of the 
litigant in the main action or his attorney. Thus, appellee had proper 
standing to petition below, and the allowance given him was in no way 
affected by the absence of an attorney-client relationship between 

‘Hartford and him. 


II. 


Whether appellee was entitled to an allowance was subject to the 
discretion of the lower court, and the exercise of that discretion in ap- 
pellee's favor should not be disturbed in the absence of abuse. The 
allowance of 7% of the settlement was clearly a proper exercise of 
discretion. Appellee alone bore the onus of the litigation against the 
United States for years through every level of the judicial process. No 
_ other attorney performed any services in establishing the liability of 
the United States to Hartford. By virtue of the Stipulation, which was 
signed by Hartford, the test cases proceeded to trial while all other 
_ cases were held in abeyance. The successful conclusion of the test » 
' cases operated with final and conclusive force in the case below and 


_ established a settlement fund in Hartford's favor, this being the very 
result contemplated by Hartford when it signed the Stipulation. Had 
Hartford undertaken to try its own case, the expense would have been 
prohibitive. Hartford had no vested right to a "free ride". 





. ARGUMENT 


i 


THE SETTLEMENT FUND IN THE HARTFORD CASE! WAS 
= & "CREATED" BY APPELLEE; IT WAS EQUITABLY SUBJECT 
, ! TO AN ALLOWANCE FOR APPELLEE'S FEES AS PART OF 
! THE COST OF PROCURING IT, ALTHOUGH NO ATTORNEY- 
CLIENT RELATIONSHIP EXISTED BETWEEN APPELLEE 
AND HARTFORD. 


x 4 The plain thrust of appellant's brief is that sasetion is not entitled 
to the allowance made below because there was no attorney-client relation- 
ship between Hartford Accident and appellee. Each authority cited by 
appellant assumes that premise and deals with an effort by an attorney 
to establish a lien as against his own client. Thus, those cases involve 
the purely contractual arrangement between attorney and client and have 
absolutely no connection with the case at bar. Appellee's recovery is 
not bottomed on the conventional attorney-client relationship. It rests 
on no express contract. Instead, the recovery below rests upon purely 
equitable considerations which are rooted in the fundamental principle 
that where a party is substantially and directly benefitted by the results 
of another person's legal efforts he may be required to contribute to the 
expenses involved, including attorney's fees. 


The leading case which recognizes the power of equity to permit 
recovery of counsel fees against the beneficiaries of a litigation is 
Sprague v. Ticonic National Bank, 307 U.S. 161 (1939). In that case 
a litigant, by prevailing in his own action, established through stare 
decisis the claims of other litigants. The Supreme Court held that 

i the lower court could exercise its discretion so as to charge the persons 
benefitted by the litigation with the duty of contributing to counsel fees 
in the main litigation. An affirmative exercise of that equitable dis- 
cretion is admittedly "appropriate only in exceptional cases and for 
dominant reasons of justice," but legal formalisms such as whether the 
main litigation is a class action or whether its success automatically 
creates a fund for others to enjoy will not defeat an otherwise meritorious 
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claim for fees. Sprague v. Ticonic National Bank, supra at 167; cf., 
Washington Gas Light Company v. Baker, 90 U.S. App. D.C. 98, 195 

F. 2d 29 (1951). In contrasting the relative merits of the instant claim 
for attorney's fees with that involved in Sprague, it is apparent that 
whereas Sprague involved the conferring of a benefit to others only 
through the operation of stare decisis, the disposition of the test litiga- 
tion in the claim at bar operated, through the Stipulation, to finally and 
irrevocably adjudicate the liability of the United States in the Hartford 
case. That determination possessed all the finality of res judicata. 


This Court has made it clear that the litigant in the main action is 
not the only one with sufficient standing to recover fees from those sub- 
Stantially benefitted. In Lafferty v. Humphrey, U.S. App. D.C. 
____ 248 F. 2d 82 (1957), this Court recognized the equitable right of the 
attorney in the main action to recover an allowance for fees from the 
other litigants who were benefitted by his services. For as stated in 
O'Hara v. Oakland County, 136 F. 2d 152, 115 (6th Cir. 1943) -- where 
the attorney made the claim -- "The allowance [for attorney's fees] does 

‘not depend... upon whether petitioner's application was made by him 
directly to the Court or through his client..." 


The Lafferty case also disposes of appellant's argument that be- 

- cause Hartford never retained appellee no relationship of attorney and 
client existed. The same argument was made and rejected in Lafferty 
on the authority of Sprague, for it is plain that the responsibility of those 
benefitted is equitable in nature and arises from considerations of justice 
not contract. See also O'Hara v. Oakland County, ‘Supra; Wallace v. 
Fisk, 80 F. 2d 897, 905-912 (8th Cir. 1935)” The equitable consider- 
ations which underlie the allowance of a fee in the case at bar notwith- 
standing the refusal of Hartford Accident to enter into the syndicate 
agreement and the absence of an attorney-client relationship between it 
and appellee are spelled out in Wallace v. Fisk, supra at 907 ~908: 

3 


> 





In the Wallace case, the Court's original opinion rejecting an allowance for 


fees was set aside on rehearing, the opinion on rehearing being reported at 80 F. 
2d,. an pages 905-912. 








"t...for it is the benefit conferred, and not the 

fact that all the beneficiaries may have agreed as to 

what was beneficial, that entitles counsel to compen- 

sation...' Such reimbursement may be made ‘either 

4, Out of the fund itself, or by. proportional contributions 
““frem those who accept the benefit of his effcrts... 

Allowance of this kind, if made with.moderation and 

jealous regard to the rights of those who are interested 

in the fund, are not only admissible, but Berens to 

the principles of equity and justice.'" 
, An authority on all fours with the instant case is O'Hara v. Oakland 
ny County, 136 F.2d 152 (6th Cir. 1943). In that case an attorney petitioned 
for an allowance for fee against the County. He had. represented another 
litigant in a suit attacking the establishment of a drainage district. If 
the attack proved successful, the County would benefit substantially for 
the assessment fund would go to the County rather than the drainage 
district. Other suits were filed against the drainage district by other 
Jitigants, but petitioner's suit was selected as a test case. Although the 
County was represented by its own counsel, "almost the entire responsi- 
bility for the conduct of the litigation fell upon [petitioner] ...and upon 
his law firm..." Id., at 153. Upon successful termination of the case, 
the master allowed a $30, 000. 00 fee to petitioner, but the trial court 
held that it did not have power to permit a recovery. The sixth circuit 
reversed on the authority of Sprague and directed that the master's report 
be followed. The only difference between the O'Hara cage and the instant 
case is that whereas O'Hara had some help from attorneys who represented 
other litigants, appellee admittedly labored without assistance (except 
from his own firm) during the entire proceeding, ineliding preparation 
for trial, trial itself and appeal. 
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II. 


THE LOWER COURT EXERCISED A REASONABLE AND PROPER 
DISCRETION IN ALLOWING COUNSEL FEES TO APPELLEE. 

The question then is whether the lower court exercised a proper 
discretion in permitting an allowance of fee to appellee in the modest 
amount of $1, 015.00, or 7% of the settlement. In the absence of an 
abuse of discretion, the allowance below should be affirmed. 


We respectfully submit that the lower court did exercise a proper 
discretion which in all respects fell within the purview of Sprague. This 
was an "exceptional case" and "dominant reasons of justice" were in 
accord with the allowance. The onus of the litigation against the United 
_ States was borne solely by appellee for years. Through his exclusive 
efforts at every level of the judicial process the liability of the defen- 
dants was determined and Hartford's right to recover against the United 
States established. Far from the technical assertion in appellant's 
brief (at page 5) that appellee had nothing to do with this case as attorney 
of record, the fact is that no other attorney performed any services in 
establishing the liability of the United States to Hartford. * Indeed, 
Hartford Accident recognized that it was getting a "free ride" when it 
agreed to contribute $350.00 to the expense fund, it being an obvious 
fact from a financial viewpoint alone that considerations of expense made 
it inexpedient for Hartford Accident to prepare and try its own case. AS 
a matter of equity, neither appellant nor his client had any vested right 
to sit back and expect that the resources of others, including appellee, 
would be expended on the test litigation and the establishment of Hartford's 


4 Contrary to appellant's statement (pages 5 and 8 of his brief) that there was 
no record support for the finding below "that the petitioner rendered legal ser- 
vices in this cause which have benefitted... [Hartford] by making available to it 

the aforesaid settlement fund" (J.A. 17), the record will show that none of the 
several averments of the petition to that precise effect were denied by the 

answer (See paragraphs 5, 6 and 7 of the petition, at J.A. 13-14). In addition, 
the many records of the test cases, of which judicial notice may be taken, demon- 
strate the validity of that finding. 
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right to recover without any commensurate responsibility on Hartford's 
part to contribute to the counsel fees. Under those circumstances, an 
exercise of discretion in appellee's favor by the lower court can hardly 
be called an abuse. | 


| 

Appellant's argument (at pages 7-8 of its brief), to the effect that 
allowance of the fee in this case would establish in other cases involv- 
ing common tragedies a similar right on the part of the attorney who 
> tries his case first, is an academic question which does not require 
 . resolution by the instant case. Were that question involved, it is not 
apparent that Sprague, Lafferty, O'Hara and Wallace would not require 
an affirmative answer. That would depend on the facts ofeach case, for 
it is certainly not the law that an allowance for fees pursuant to Sprague 
may not be made in tort cases. On the one hand, the facts involved in a 
major disaster may be subject to little, if any, dispute. In such a case, 
a final determination of the first litigation may through stare decisis 
have such an impact on the remaining litigation as to be virtually con- 
clusive. Application of the Sprague case -- which on its own facts in- 
volved a benefit conferred through stare decisis -- would then be proper. 
On the other hand, however, a major disaster may be subject to very 
considerable factual contrariety. In the absence of a stipulation such as 
is here involved, a final determination in one case may not count for 
much in any of the other cases since the trier of fact virtually has a free 
hand. The point is that -- as in many other cases so familiar to the law-- 
the question is one of degree. That is precisely why, in accordance with 
Sprague, the allowance is proper only in "exceptional cases. .-for domi- 
nant reasons of justice", and that is also why the matter -- absent an 
abuse of discretion -- is vouchsafed in the lower court. 


However, the broad question posed by appellant is a complete 
strawman within the context of the narrow facts involved here. The fact 
here is that, pursuant to the Stipulation, all other cases, including 


| 


| 
' 
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Hartford, were held in abeyance while appellee tried the test cases. ‘ 
The further fact is that the successful conclusion of the test cases. 
operated with final and conclusive force in the case below and established 
the settlement fund in Hartford's favor -- which was the very result con- 
templated by Hartford when it signed the Stipulation. Moreover, the 
fact is that appellee's labors over the years inured directly and im- 
mediately to the benefit of Hartford, which did not lift a finger to estab- 
lish its own case. And the final fact is that, were Hartford to try its own 
case, the expenses involved -- including appellant's counsel fees ae 
would have beensubstantially in excess of the $15, 000.00 maximum 
recovery permitted against the United States. It is thus evident that, 
by upholding the lower court's ruling, this Court will not have created 
the broad precedent which appellant suggests. 


Appellant also rhetorically questions (on page 7 of its brief) 
whether appellee would have been permitted to recover a fee if the 
_ restrictions on counsel fees imposed by the Federal Tort Claims Act, 
28 U.S.C. Sec. 2678, had not been applicable and appellant had been free 
to make his own fee agreement with Hartford. The answer to this ques- 
tion is obviously in the affirmative as each of the decisions cited in this 
brief demonstrates. Appellant felt the pinch of the allowance of an at- 

- torney's fee to appellee not because of the operation of the Sprague doc- 
 trine but rather because of the mandate of the Federal Tort Claims Act, 
28 U.S.C. Sec. 2678, limiting all attorney's fees to a maximum of 20%. 
‘In other words, but for the restriction imposed by 28 U.S.C. Sec. 2678, 

appellant & fee would have been unaffected by the allowance of a fee to 
appellee. Since appellant had received the full 20% fee by the original 
order dated October 9, 1957, a subsequent allowance of attorney's fees 
to appellee could not be made without reducing appellant's fee. Under 
those circumstances, and in view of appellee's entitlement to a fee out 


> In this respect the instant case involving a conflict between counsel will very 
rarely occur. This is so not only because the allowance of a "Sprague fee" is 
confined to "exceptional cases" but also because this conflict between counsel 
arises only where there is an arbitrary, maximum limit to attorney's fees. 
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of the settlement fund in the Hartford case, it was inevitable that appel- 
lant's fee would be reduced. Accordingly, it was reduced to $1, 885.00 
(13% of the settlement) and appellee was allowed $1, 015. 00. 


CONCLUSION 


For the reasons stated above, it is respectfully submitted that 
the order below should be affirmed. 


DAVID G. BRESS 
LEONARD BRAMAN 


Newmyer & Bress 
1001 15th Street N. W. 
Washington, D.. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,335 


CORNELIUS H. DOHERTY, 
Appellant 


Vv. 


DAVID G. BRESS, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


MOTION FOR REHEARING BY THE COURT IN BANC 


The appellant, Cornelius H. Doherty, moves the Court in banc to 
grant a rehearing, and for grounds therefor states that in affirming the 
judgment of the United States District Court for the District of Colum- 
bia the Court erred in the following respects: , 


L. The statement in the opinion of the Court that Hartford, together 
with other plaintiffs, stipulated with appellee to be bound by the decision 
of "test" cases, which became known as the Miller Cases, is not sup- 
ported by the record. | 


2. The record clearly discloses that the paper referred toasa 
stipulation is a stipulation by all parties with the Court and not with 
appellee and the appellee was not a party to the stipulation. 

| 
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3. The record discloses that the stipulation covered only two of the 
issues common to each case and the litigation finally determined only 
these two issues, which was the liability of the various defendants and 
whether the death statute of the District of Columbia or of Virginia was 
applicable. 


4. The record discloses that the Miller Cases were about to be tried 
at the time the stipulation was signed and that appellee, as attorney for 
his clients, had an obligation to try these cases and other cases in 
which he was listed as counsel. He received his fee for that service 
and if Hartford is liable for a part of his fee or contribution for the 
costs which were paid in the Miller Cases, the action should be by the 
parties and not by appellee. 


3. The appellant was not a party to any stipulation with appellee or 
the Court. The stipulation was by Hartford and under no theory of law 
can the Court say that appellant should share with appellee a fee allowed 
him by the Court for his services, for to permit this would be to make 
the Court a third-party to every fee agreement in a multiple tort case. 
The allowance of a fee to appellee out of a fee awarded appellant by the 
Court for his services is against public policy and any fee, if awarded, 
should be out of the common fund or paid for by the party. 


6. The Court, in order to arrive at what would be a reasonable fee 
for legal services, would necessarily have to take testimony in order 


to arrive at what a reasonable fee would be under the circumstances, 
which would include the services rendered and the fee already paid. 


STATEMENT OF FACTS 


The Hartford Accident and Indemnity Company, hereinafter 
referred to as Hartford, filed an action against the United States ina 
wrongful death claim growing out of the air collision of November 1, 
1949, at Washington Airport. It was represented by appellant. After 
the filing of this action numerous representations were made to appel- 
lant to join a so-called syndicate composed of a number of parties 
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represented by counsel who had sued Eastern Air Lines and others 
growing out of the collision. 


The agreement signed by members of the syndicate stated that 
appellee had been selected by the syndicate to represent them in the 
various trials and for which services he was to receive 7% of the gross 
amount received. In addition thereto, all costs, including out-of-pocket 
expenses, trial, secretarial and other costs incident to ‘the proceedings 
were to be paid by the parties to appellee and each signatory to the 
agreement was to immediately deposit $100.00 (J.A. 4 1). Appellant 
refused to join the syndicate stating that he desired to try his own case 
(J.A. 13-15). ! 


Hartford's case was only against the United States and the negli- 
gence of the United States, if any, could be proved or disproved by a 
few available witnesses, for the employees at the tower did or did not 
do what they were required to do under the circumstances. 


The first cases to come on for hearing were called the Miller 
Cases and whether the firm of Newmyer and Bress was counsel for the 
plaintiffs therein or appellee, by virtue of his agreement with the syn- 
dicate, they were to be tried in October of 1952. ; 


After numerous discussions before Judge McGuire, a stipulation 
was entered into by the parties to all the actions whereby they, for the 
purpose of saving the time and expense which would be necessitated by 
separate and multiple trials, agreed to be bound by the finding in the 
Miller Cases on two of the issues common to all, that is, liability and 
the applicable death statute. The question of damage and other issues 


were left untouched. The firm of Newmyer and Bres 8, as attorneys for 
some eighty-five (85) parties, signed the stipulation on a behalt of their 
clients. 


Some time after the final decision in the Miller Cases, Hartford 
settled its case for $14,500.00, and a stipulation of compromise, 


entered into by the parties, approved by Judge McGuire, allowed appel- 
: | 
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lant $2900.00, representing that it was a reasonable attorney's fee in 
accordance with 28 U.S.C. 2678, and $11,600.00 was to be paid to Hart- 
ford (J.A. 10-11). 


Appellee filed a petition to enforce an attorney's lien (J.A. 12-14) 
asking that the stipulation of compromise be set aside and directing the 
United States to pay to appellee, on a quantum meruit basis, an amount 
equal to the reasonable and fair value of the services resulting in benefit 
to the plaintiff. Appellant filed an answer to the petition. 


It is quite apparent from the answer to the petition (J.A. 15-16) 
that there was definite solicitation to require all the cases to come into 
the syndicate so that appellee would receive the 7% gross of all payments 
made by defendants, whether through trial or otherwise, including all 
costs. The Court made its finding, without taking any testimony other 
than permitting a copy of the syndicate agreement to be submitted to him, 
in an order allowing attorney's fees and stating that the appellee ren- 
dered legal services in this cause which have benefited the plaintiff for 
which he is equitably entitled to compensation out of settlement fund and 
then directed the United States to pay to appellee $1015.00 of the fee 
previously ordered by another Court to be paid to appellant (J.A. 16-17). 


ARGUMENT 


THE COURT'S STATEMENT THAT HARTFORD HAD STIPULATED 
WITH APPELLEE IS INCORRECT 


The Court in its opinion, on page 2, said: 


"To save time and expense of separate and 
multiple trials, Hartford, together with other 
plaintiffs, stipulated with appellee to be bound 
by the decision of 'test' cases which became 
known as the Miller cases. Appellee was attor- 
ney for the plaintiffs in the Miller and numerous 
other cases." 


Neither Hartford nor appellant at any time had any agreement or 
discussion with appellee towards representing Hartford or in respect to 
any fee. 





+) 


| 

The only stipulation in the cause was the one that appears on 
pages 7 to 10 of the joint appendix. This discloses that the firm of 
Newmyer and Bress, as counsel for some eighty-five (85) cases, agreed 
to the stipulation on behalf of their clients. This stipulation was entered 
into at about the time the Miller Cases were to be tried. The record 
does not indicate whether these cases were personal to the appellee's 
firm or whether they originated from the syndicate agreement. The 
appellant had, prior to the signing of the stipulation, refused to be a 
party to the syndicate agreement. Hartford's case, in appellant's opin- 
ion, was a simple case and he was not concerned with the difficulties 
presented in the proof of a case against Eastern or Bridoux. There was 
nothing said about a test case in the stipulation but merely as to the two 
issues common to each case, that is, liability and whether the death 
statute of the District or Virginia was applicable. It left the other issues 
to be disposed of by the parties to each case. 7 


The appellee, by his syndicate agreement, had the privilege to 


have a particular test case tried and he was to try it (J.A. 6). If the 
Court's stipulation was prepared by the appellee it was done without the 
knowledge of the appellant for the appellant was of the view that it was 
purely a suggestion of the Court. It is quite evident to the appellant, 
now that a copy of the syndicate agreement is available, that it was to 
the appellee's advantage to dispose of the matter in this fashion. He 
had a test case where, in any event, all costs of all kinds would be paid 
by the parties, win or lose, and the appellee stood to receive 7% of the 
gross recovery in every case in the event that he won the Miller Cases. 


The Court again in its opinion, on page 3, said: | 


"By entering into the separate agreement to 
which we have referred, and thus stipulating to 
await the outcome of the Miller cases and to be 
bound thereby, underscored by contributing to the 
costs of this basic litigation successfully con- 
ducted by appellee, Hartford we think enlisted the 

' services ot appellee to an extent that authorized 
the District Court, in the exercise of an equitable 
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discretion, to award to appellee a reasonable 
portion of the attorney's fees to be paid by 
Hartford." 

The record would indicate that the Court was confused in its 
reference to the agreement with the appellee and Hartford for the Court's 
statement follows the language of the syndicate agreement to which 
neither the Hartford nor the appellant was a party. There is nothing in 
the Court's stipulation to substantiate the statement that Hartford en- 
listed the services of appellee. The wording of the stipulation is plain 
and the Court would have to add words of its own to arrive at any such 


a conclusion. 


The appellee never entered an appearance in this cause and never 
appeared on behalf of Hartford. No appearance was made until he filed 
his petition to enforce a lien (J.A. 12-14). 


The Court, in its opinion affirming the awarding of an attorney's 
fee to appellee, relied upon the principle of law set forth in Sprague v. 
Ticonic National Bank, 307 U. S. 161, 59 S. Ct. Rep. 777. It is contended 
that neither the facts nor the law of that case supports the awarding of 
attorney's fees to the appellee in this case. In the Sprague case the 
petitioner filed a petition to impress a lien upon certain funds to satisfy 
her claim. She was successful and a judgment was entered in her favor 
and it is apparent from the record that her attorney was paid or secured 
his attorney's fee. By virtue of her action she set up a fund for some 
fourteen (14) trusts similar to her own and all that the owner of each 
trust had to do was to file a claim and it would be satisfied. The peti- 
tioner filed a claim in that cause to require the payment by the bene- 
ficiaries of the other trusts of a reasonable counsel fee and litigation 
expenses out of the fund. The Court indicated that the allowance of such 
‘costs was a part of the historic equity jurisdiction of the Federal Courts. 
This case did not, nor does any case cited, permit recovery of an attor- 


ney's fee in a case such as is presented herein. 
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| The Court, in its opinion, cites Washington Gas Light Co. v. Baker, 

90 U.S. App. D.C. 98, 195 F. 2d 29. In that case the Court had impounded 
a fund and after the litigation was over the attorneys representing the 

| claimants moved, in that cause, for an allowance of attorneys’ fee and 

costs which were allowed out of the funds in the hands of the Court 


derived from the litigation. 


The cases upon which the Court, in its opinion, relies are in no 
way similar to the instant case. The appellee, either by virtue of his 
connection with the firm of Newmyer and Bress or the syndicate, was 
required to represent the plaintiffs in the Miller cases and the other 
cases and to render the services which he did. Appellee was entitled. 
to a fee from his client and the syndicate in accordance with his agree- 
ment. He certainly is not entitled to multiple fees for the same services 
other than by agreement. If any one is entitled to a fee out of the Hart- 
ford litigation it would be the party who paid a fee to appellee. 


THE COURT'S FINDING AS TO SERVICES RENDERED AND 
REASONABLENESS OF FEE IS WITHOUT EVIDENCE 
TO SUPPORT IT | 
i 


The Court, in a note to its opinion on page 3, says that no ques- 
tion is made as to the reasonableness of the 7% allowance to appellee 
if any allowance at all could validly be made. 


The appellant has clearly indicated that appellee hi rendered no 
services in this cause and that appellee is entitled to no fee. The record 
is clear that appellee entered no appearance in this cause and had no 
agreement of any kind for a fee. If the Court believed, as a matter of 
law, that appellee was entitled to some fee then the Court should have 
required evidence of the services rendered, the total amount of the fee 
paid to him for his services by other clients and the costs advanced, 
which covered outside services to the appellee in accordance with the 
syndicate agreement. This evidence might indicate that appellee had 
already received unconscionable sums for the services rendered. 
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In the Washington Gas Co. case, supra, the Court held that the 
attorneys who rendered services in that cause were entitled to a fee out 
of the fund and the matter was referred to a special master to take 
testimony covering the services rendered and what would be a reason- 


able fee. 


The rules of the United States District Court for the District of 
Columbia covering the compensation to attorneys is contained in Rule 
16(a) and is as follows: 


"Allowance by the Court of compensation to 
an attorney, fiduciary or guardian ad litem shall 
be made only on written motion supported by a 
statement detailing with particularity the nature 
and extent of services rendered, the time devoted 
thereto, the amount claimed therefor, and any 
prior allowance for services to the claimant or 
others." 





The question of reasonableness and amount would go far beyond 
the matters contained in this rule and would require the oral testimony 
of the claimants with the right to cross-examination. 


APPELLEE NOT ENTITLED TO A LIEN 


The only pleading filed by appellee in this cause was a petition to 
enforce lien (J.A. 12-14). The cases in this Court clearly hold that no 
lien existed by reason of the facts set forth in the petition. In the case 
of Pink, et al v. Farrington, et al, 67 App. D.C. 314, 92 Fed. (2d) 465 , 
set forth fully, commencing at page 5 of appellant's brief, the Court 
made the following statement: 


"It is our view that, except under statute 
(which we do not have in this jurisdiction) or 
where the fund out of which payment of compen- 
sation is sought is in court and under the control 
of the judge or chancellor (which is not the situ- 
ation here), the non-possessory lien of an attor- 
ney is a creature of contract; that while it is not 
necessary that there be an outright legal assign- 
ment of the judgment to the attorney, it is indis- 
pensable that there exist between the client and 
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his attorney an agreement from which the con- , 
clusion may reasonably be reached that they | 
contracted with the understanding that the at- 
torney's charges were to be paid out of the 
judgment recovered. Under these circum- 
stances, we think the court below was in error 
in allowing the lien." 


It is apparent that the appellee does not come within any of the 
requirements set forth in this case and there is no case cited which 


would permit a lien on behalf of the appellee. 


THE WELL REASONED CASES DO NOT SUSTAIN THE 
COURT'S VIEW OF SPRAGUE 


Appellant, in his reply brief, has referred to a number of cases 
which distinguish the facts in this case and the general statement or 
rule set forth in Sprague. The facts and law in these cases are fully 
set forth in that brief. It must be remembered that the cases of Sprague 


and Washington Gas Light Company were equity proceedings. 


In the case of Kellough v. Taylor, _— Okla. 119 P. (2d) 556 
(1941), the Court said: | 


"It is uncontradicted that the defendant as 
a final result of the litigation, was left in a better 
condition than he would have been had the plain- 
tiff not succeeded in enforcing his claimant's 
claims against the whole property instead of the 
one-half interest of the defendant, but under | 
these circumstances the rule enunciated in | 
Sprague v. Ticonic, 307 U.S. 161, . . . does | 
not apply, since the rule is not applicable in | 
ordinary adversary proceedings , hor 
where there has been neither a creation, addi- 
tion, or protection of acommonfund.... ,, 
nor does it have application where the benefit 
is merely incidental .. .". 


In the case of O'Doherty, et al. v. Bickel, et al, 166 Ky. 708, 179 
S. W. 848 (1915), O'Doherty, as counsel for certain parties, by his 
litigation made a settlement available to all parties and the settlement 
was agreed to by the other parties. They refused, however, to pay an 


| 
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attorney's fee to O'Doherty. The only question presented was whether 
O'Doherty was entitled to an attorney's fee from the other claimants 
who were represented by their own attorney. The Court, among other 
things, said: 


"The services performed by them in those 
cases they were in duty bound to perform, under 
the employment which they accepted. They were 
not employed by appellees, and they performed 
no services for appellees. If the three actions 
mentioned had proceeded to judgment favorable 
to the plaintiffs therein, and the purchasing bank 
had thereafter settled with the remaining share- 
holders, would appellants here contend that they 
were entitled to a fee of one-third of the sums so 
paid to the remaining shareholders? It may be 
conceded that, as an incidental result of the 
efforts of appellants on behalf of their clients 
(the plaintiff in the three original actions), the 
purchasing bank was led to a desire to settle with 
all of the pooling shareholders; but benefits de- 
rived by appellees in that respect were only inci- 
dental benefits which of necessity flowed from the 
performance by appellants of the services which 
they were by their clients employed to perform, 
and which they were in duty bound to perform for 
them; and for such benefits they cannot claim 
compensation from appellees, who were not their 
clients, either by express contract or implication 
Of law... as well might it be contended that 
the attorney who obtains the enunciation of a new 
doctrine of the law should have compensation 
from all who are thereafter, in virtue of that 
doctrine, victorious in the courts." 


The appellee in this case did nothing for appellant or his client 
and no question of fee was ever raised until after appellant settled his 
case and a District Judge, not the one awarding the fee to appellee, con- 


firmed a compromise agreement that contained a fee that was termed 
reasonable by that judge. 


The appellee, in the Miller Cases, at most, created a fund for his 
clients. No one received any part of it, so far as this record discloses, 
other than the client and himself. 
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In the case of Fletcher v. Coomes, et al, 52 App. D.C. 159, (1922), 
285 F. (2d) 893, Cer. Den. 261 U. S. 619, an attorney was employed by 
Coomes to prosecute a partition suit and was paid an agreed fee for 
his services. He sought to subject the funds resulting from the sale of 
the real estate to a fee as against all the other heirs who shared in the 
fund. He proceeded on an implied contract growing out of the benefits 
received or the creation of a fund by his services which inured to the 
benefit of others, who, in equity, should compensate their benefactors. 
The Court said: | 
"Where, however, partition proceedings are 

initiated by counsel for one of the parties in | 

interest and the defendants prefer in good faith 

to be and are represented by other counsel for 

the protection of their rights, as they see them, 

in the subject-matter of the litigation, neither | 

justice nor good conscience requires that they 

should bear, not only the expense incurred by | 

reason of their actual employment of counsel, | 

but also their proportion of compensation for the 

services of an attorney in whose selection they 

have had no voice or part." 


It is quite evident that the foregoing cases definitely indicate that 
appellee is not entitled to any fee from Hartford and most seeemiote to 
no part of appellant's fee. : 


THE ALLOWANCE OF A FEE TO APPELLEE OUT OF A FEE 
AWARDED TO APPELLANT IS AGAINST PUBLIC POLICY 


Hartford settled its case with the Government and a stipulation of 
settlement entered into allowing an attorney's fee of $2900.00 to appel- 
lant. Appellant was not a party to any agreement with appellee and the 
Court had no authority to take from appellant any part of the amount 
previously allowed him as an attorney's fee. 


There are times when, by agreement between attorneys, that a 


certain part of a fee will be paid to another attorney as a forwarding 
fee or where certain services are being rendered in a cause by another 
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attorney. There is no law which would permit a Court to say that 
because an attorney was able to file and try a damage case growing out 
of a multiple plaintiff tort case he is entitled to a part of the fee that 
another attorney receives in representing his client in another of the 


common disaster cases. 


If a claim is presented, and allowed as a matter of law, the Court 
would have to take evidence concerning what fee should be allowed and 
the Court would be a third-party to every agreement between attorneys 
as to what part of the fee was to be received by each. 


There would be a race to the Court House to file the first case 
and the first to be tried. The question of the ethics of an attorney con- 
tacting another attorney's client would also be in issue. Other expectant 
plaintiffs through various sources could be contacted and with the advice 
that if they did not go to the attorney who filed first they might have to 
pay two attorney's fees. It would permit the writing of letters or con- 
tacting the other attorney's client relative to the payment of an additional 
fee to that attorney. 


CONCLUSION 


The opinion of the Court in this case, if permitted to stand, can 
be the basis of a change in the ethics of the legal profession, which, at 
this time, is most strained. The ethics of the legal profession is 
definitely opposed to solicitation or the interference between the relation- 
ship of attorney and client. The opening of the door to permit attorneys 
to contact another attorney's client for any reason would be an invasion 
of that relationship. 


; The Court, in its opinion in this case, has avoided the true facts 
and based its decision upon a factual statement that is in no way sup- 
ported by the record. No Court can make a finding without taking testi- 
mony in some form with the right of cross-examination to either party. 


es. 
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The Court in this case has taken away a part of a fee belonging to the 
. appellant without the process of law which is permitted in all adversary 
proceedings. | 


It is respectfully submitted that the motion for a rehearing by the 
Court in banc should be granted. 


Cornelius H. Doherty, 

1010 Vermont Avenue, N. W. 

Washington, D.C. 
Attorney for Appellant 


I, Cornelius H. Doherty, attorney for the appellant herein, hereby 
certify that, in my opinion, the grounds set forth in the motion for a 
rehearing are substantial and the motion is filed in good faith and not 


for the purpose of delay. 


Cornelius H. Doherty ! 





